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1 Introduction

1.1 Topic

Universal jurisdiction is a long estadied principle of international law and much
has been written on the subject. Even so, at pregesttll remains one of the most
confusing doctrines afnoderninternational law. There is a wide range of views on
the principle, in particular its contergcope and implementation, which are reflected

in inconsistent definitions of the principle in thational legislation of states.
Moreover, there are divergent views on which crimes are subjéstadpplicationin
national legislation and domestic jadil practices, wich, in some instances, include
crimes that lackhe basic characteristics inherent to the concept. All of these different
views hamper dastantial progress on the topi@hat is more, the scope and
application of universal jurisdictionals unavoidable implications for a range of other
norms and concepts of international law, especially that of state sovereignty and non
intervention. Thus the constant tension between the principle of state sovereignty and
universal jurisdiction has to balanced in order to maintain state integrity, but at the

same time diminish impunity.

In a globalizingworld where states aredreasingly interdependent, the exeraxe
universal jurisdiction enables the international community to bring an erat fat
least deter, the commission sérious crimes that harm human dignigyom the

principl e’ simablg asianmeans fpstates tp mssert jurisdiction over

piracy, there has been a gradual expansiotsafontent to encompas®inous acts

such aswar crimes, crimes against humanity agenocide.However in 2003,
Cassese, made a provocative remar k when he
principle of universal jurisdiction over international crimes is on its last legs, if not

aready initsdath (tRegasdlPess of C atypesent,ecens e x pr e
though the principle of universalftyfaces many challenges it remains a hotly

debated, yet sensitiveylgectof modern mternational lawSubsequently, thistudy

argues that the prindg of universal jurisdiction is stilh transition and will seek to

demonstrate that various new aspects and approaches on the principle can be

'!CASSESE, A. “I's the Bell Tolling foUnivaksali ver sal it
Jur i s diownali ad tnternational Criminal JusticeVol. 1(3), (2003), p. 589 [hereinafter
CASSESE, Is the Bell Tolling].

21n this thesis the ter ms
interchangeably.

uni versality principl



consideredin order to enhance its implementation. In fact, as international law
continues to formulate, so dts principles. Therefore thecontinuously evolving
nature of the universality principle in modern international law cannot be denied;

consequently further study on the topic cannot be disregarded.

After two of the most horrifying and costly wars in huntastory, the world is not

the samess it was at the end of the nineteentnttiry, when states are seen as
absolutely sovereign and restrained only by rules of international law to which they
gave their express or implied consent. At that time conceptssefved domain of
international affairs where exempted from any external scrutiny for what
governments did to their own people, even when the conduct would constitute, what
today is considered a heinous offence under internationaHamce, the thrusif the
concept of universal jurisdiction was the legislative authority of a state to extend its

prescriptive jurisdiction when there was no territorial or national linkage.

At present, despite a wide acceptance of universal jurisdiction by statesjrbigl@r

is not applied homogeneously, nor is its application implemented without difficulty.
States do accept the basic idea of universal jurisdiction and its existence is not
disputed, butinceit is a highly complex legal topic (not to mention the podik
aspect surrounding it) there is a need to continue to undertake a thorough analysis on
the principle and its characteristics. Indeed, universal jurisdiction is a unique and
exceptional principle which is intended to form a part of the internatiomainai

justice system in the fight against impuriitit.is noteworthy, that aftethe Pinochet

casé there was a positive sign towards an effectivageson universal jurisdiction,

after which afew steps were taken on which could have been built up@nniore
progressive way, most importaynthe Princeton Priniples on Universal Jurisdiction
(2001)° Nonethelessnowadayst seems thatiniversal jurisdiction is under negative

pressurg especiallya political one. Accordingly, itis fundamental that unérsal

® Impunity arises from a failure by states to meet their obligations to investigate violations and
di mini shes the rule of l aw and under mines human
impossibility,de jureor de factq of bringingperpetrators ofiuman rights violatioto account.

* For details of théinochetcase, see Chapter lIl.

® The 2001 Princeton PrinciplesroUniversal JurisdictionAn assembly of prominent international law
scholars from around the worldrafted the Princeton Principlesn universal yrisdiction, for the
purposes of aiding legislators, judges, and government officials in interpreting and applying
international law. The ihciples mark the first systematic effort to bring order to this significant and
growing area of interational law. Available online at
https://lapa.princeton.edu/hosteddocs/unive_jurfipeifeinafter, Princeton Principles].
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jurisdiction becomes mom@enlyacceptd and internationally supported, in order not

to diminish and loose its sigidance within international regime.

Developments in the concept of universal jurisdiction, especially its practical
application, mst be guided by international consensus, not through advocacy action
of parties with short term and narrow objectives. One of the major achievements in
international law in recent decades has been the shared understanding that there
should be no impunityolr serious crimes. International cooperation and coordination

is constantly being strengthened and new measadepted to ensure that serious
crimes are not left unpunished. These attempts to bring perpetrators to justice have
given practical recognitiorto international criminal jurisdiction, as well as to

prosecutions based on universal jurisdicfion.

1.2 Scope and Limitg Outline of the Problem

Universal jurisdiction hasignificantly helped withclosingthe impunity gap making

key to internationlajustice. Howeverijt is important to be aware dhe divergent

views and practices on its scope and applicatibmhe principle is not carefully

applied it could cause frictiom international relationsparticularly when exercised

by developed statesver nationals of developing countries. Measures are needed in

order to end political manipulaticand selective applicatioof universal jurisdiction

especialyby judges (described today J)aswellnew tyr
as politicians fom states outsidef Africa.” Clear guiding rules or criteria orthe

exerciseand application of universal jurisdictioare needed to avoid subjective

application of the principle.

The main practical rationafer the existence ahe universalityprinciple is when the
territorial state fails to act, and there is an absence of temational Criminal Court
(ICC) to deal with the case due to its limited scope of jurisdiction, the principle of

universal jurisdiction becomes a majorydain filling theimpunity gap and denying

® United Nations General Assembly (UNGA). Report of the Segreé®@neral, Sixtyfifth session on
ithe scope and application df MNEBA8Ip(29July201p))pe of uni
4. Available online ahttp://dacces®ds.un.org/MP/3941234.35020447 .htriretrieved 3.2.2015].

" United Nations Press Release Bbelegations Urge Clear Rules to Avoid Abuse of Universal
Jurisdiction Principle, Seek Further Guidancerfio | nt er nat i onal (1L @owwbelCo mmi Ssi O
2012). Available onhe athttp://www.un.org/press/en/2012/gal3441.doc.htatrieved 20.12.2014].
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safe havens for perpetratorence, miversal jurisdiction offers an additional tool for
the exercise of criminal jurisdictionThis function of universal jurisdiction makes it
an importantcomponent of the international criminplstice system.This thesis
cannot, and does not inténo, describe all the matters relatedth@ universality
principle andshould not be looked at as an exhaustiapep on the subject, but
rather, as an emphasis on newly emerging discussion pertaitonginiversal

jurisdiction.

Simply having the universality principle is not enoughalso ras to be applied in

practice, lot there lies the main challenge of the principle of univgrgaddiction.

This thesisaims to discuss the nature and scope effttinciple in a straight forward

mamer where inquiry into the recent developments in international criminal law is
underpinned by two major concerns. The first is the concern with respect to the

lacuna of jurisdiction generating the prevalence of imgurihe second concern is

the assurance of fairness, impartiality, foreseeability and the protection of human

rights in the exercise of jurisdictioft.is sometimes referred to the character of the
principle as ‘“indivi duadaiingt thefact thahiiive r s al ]
principle with its own character and its application of criminal law depends
exclusivey on the nature of ddehrotingplythateniversal' | ndi v
jurisdiction should become the general rule when maja@rmational crimes are

committed as it should only be exercised as a last resort.

The present studgddresses crimes and cases that are limited to those human rights
violations prohibited by international law and are of such criminal gravity &all

within the scope, and trigger, tle&ercise of universal jurisdiction. The commission

of these serious offences, which undermine the most fundamental human rights, such
as the right to life or human dignity, can never be justified as they violate the most
basic human rights and under no circumstances can be derogatedrframdern
international law the crime of piracy seems to be the only crime over which claims of
universal jurisdiction are undisputed although international treaties have provided for

universal jurisdiction over other crimes; crimes theg gar more heinous.

Indeed, the primary forusnfor prosecuting individuals for crimes are domestic
courts. At the national level, states continue to have the primary responsibility for
bringing to justicethose responsible for crimes under international law. Ideally, this

responsibility should be performed by thetsta which the crime occurred, namely,

4



the territorial statevhere most othe evidence will be foundhe accused, victims and
witnes®s arelikely to be located; and they aeble to understand the legal system

and language of the court. However, in many cases this is not possible, either because
the territorial state is unable or unwilling to do so or because the suspect has fled into
anothe state. In suchcircumstancespther statesmust intervene by exercising

universal or some other form of extraterritorial jurisdictfon.

Nonethelessthere still remains the fact that many courteehaever faced a case of
suchgravity and scope, arttius have been reluctant to use the universality principle.
Intermational crimindjurisdiction, the jurisdiction exercised by internatial criminal
courts such as the IC@nd the twoad hoctribunals;the International Tribunal for
theformer YugoslavigICTY)*% and the International Criminal Tribunal for Rwanda
(ICTR)*, must be distinguished from that of universal jurisdiction. International
criminal jurisdiction willnot be dealt with indepenatty, only the jurisdiction of the
ICC will be addressed tafly in relation to the princi@ of subsidiarity in Chapter.V

In addition, it is important to recall that jurisdiction can be both civil and criminal.
However, only universal jurisdiction linked to individual criminal responsibility will

be considerechithis analysis, thus excluding jurisdiction in civil ca¥es.

Furthermoreit should be mentioned that the exercise of universal jurisdiction without
limitations could create jurisdictionabnflicts between statesubjectindividuals to
abuse of proces or give rise to politically motivated legal prosecutions. The

unwarranted exercise of universal jurisdiction could also create tension between

8See especially Chapter I on ‘Jurisdictional R
‘“"The ISdidasiadfi arity in the Context of Universal J

° The International Criminal Court (ICC). See the 1998 Statute of the International Criminal Court
(Rome Statute). Available online dittp://www.icccpi.int/nr/rdonlyres/ea9aeff37524{84-be94
0a655eb30e16/0/rome_statute english[petfieved 20.12.2014].

° The International Tribunal for the Prosecution of Persons Responsible fousSafiolations of
International Humanitarian Law Committed in the territory of the Former Yugoslavia since 1991. See
the Statute of the ICTY. Available online dtttp://legal.un.org/avi/halicty/ictiitm| [retrieved
20.12.2014].

™ The International Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and
Other Serious Violations of International Humanitarian Law Committed in the Territory of Rwanda
and Rwandan Citizen Responsilide Genocide and Other Such Violations Contedtin the Territory

of Neighboing States between 1 January 1994 and 31 December 1994. See the Statute of the ICTR,;
available online atittp://legal.unorg/avi/halictr/ictr.ntm[retrieved 20.12.2014].

12 An act by an individual may be attributed to a state in certain situations, such as when an individual
has acted as an agent or on behalf of the state (for example, acting as a member of the gavernment)
Nevertheless, this study will focus on the issue of individual responsibility, rather than on the
collective responsibility of the group behind the offence.

5
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states, as it could be perceived as a means of interfering in the domestic affairs of
another state or as agamonic jurisdiction exercised by some developed countries
against individuals from developing countries. When discussing limits on universal
jurisdiction one has to keep in mind that in the application of this principle, it is
important to have regard taher more established international law norms, including
the sovereign equality of states, riaterference and immunity of state officials.
These norms are long established within international law and therefore the scope of
application of the principleof universal jurisdiction should be limited, first and
foremost, by respect to these norms. One principle that is consistently challenged and

guestioned when discussing universal jurisdiction is the principle of state sovereignty.

When applying universalirisdiction in practice, it is important to consider the rights

of states to selfjovern and any action that takes place under the principle of universal
jurisdiction must take that into consideration. The practice is of particular concern in
view of thepotential political and legal implications of indiscrimination and selective
use of the principle against persons who, for example, enjoy immunity under
international law. However, the present study does not discuss the matter of immunity
as such even thgh admittedly, immunity is a central impediment to the application

of law and both fields are inextricably link&d.

Put simply, universal jurisdiction is one small, but essential, component of the
emerging international system of justice in the fight agtaimpunity and therefe

worth considering in detailThe broad range of opinions concerning the definition

and scope of the principle, demonstrates the need for further study of the topic. It has
been said that universal jurisdiction has been developad@medy for the failure by
states to prosecute international cri mes;
holistic view on what universal jurisdiction constitsignd there is even a genal

definition on its content but mopoblematic is talecide uporthe crimes which are

applicable to universal jurisdiction and to set guiding rules onwhen and how to

exercisethe principle.

B I mmunities’ and ‘amnesti es’  ctiohwid not be hddreseeihe r ci se o f

details The issue of immunityas an obstaelto a court considering a caseuld only arise after the

court has established its jurisdiction. Any discussion relating to immunity would, therefore, be
gualitatively different from a discussion about tirénciple of universal jurisdiction, and could derail

or confuse the discussion of the latter. On immunitiedrgee alia the work of the International Law

Commission (ILC), on the topiéd | mmuni ty of State official,s from f
which was included into the Commission’s l ong te
http://www.un.org/law/ilc/index.htnfretrieved 4.4.2015].
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1.2.1 International Criminal Law, Human Rights and Humanitarian Law

When discussing the subject of universal giddon, three branches within
international law are touched upon, namely international criminal lamahuights

and humanitarian law. Therict prohibition of serious human rights violations binds
state and individuals as wellnternational humanitaain law and international
criminal law provide that those individuals responsible $erious offences should be
held accountable. Thuspmrducting a trial and establishing accountability is one of
the meango upholdrespect for fundamental human rights.addition, prosecuting

the commission of a heinous crime by means of fair and impartial mechanism plays a
vital role in reconciliation- the interest of the victims to see justice being done, and
also the interest of the international communityaashole to deter such violence in

the future.

It is so, that the international humaughis law did not fully developntil after the
establishment of the United Nations (UN) system, while international criminal law
and humanitarian law (which has its roots mwdaof war) have a much longer history.
When analyzing such substantiabnd complexprinciple as universal jurisdiction, it

is important tobearin mind that here, the development of international criminal,
humanitarian and human rights law is studiedarrelation. Its development has been
achieved through the mutual influence of these fields of law which is likely to

continue in the future.

1.3 Aim of the Study and CentralQuestions

The objective of this thesis t® identify and explorenow far the lav of universal
jurisdiction has actually evolved, and how far we should expeot evolve in the
near future considering its constrains and challengass,in order to gain a broader
perspective on the purpose of the piphe a horough inquiry into bw the lawhas
changed and what has cadiiee change will be demonstrated.

Particularly, the present study seekex@amineandreassesprimarily threematters
two issues pertaining to the scope of thmiversal jurisdictionand one matter related
to the principlesapplication. These mattenmscludefirstly, the relationship between

universal jurisdiction andther ©nceps of international law; ad secondly,an
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analysison the heinousness nature of the crimes falling under the umbrella of
universal yrisdiction. Thirdly, and lastlyafter having established the prereqeisind
determinant factoon the scopef the principle, this thesis addresslee application

of the universality principle, namely, the emerging notion of subsidiarity. It is
necesary to apply the principle of universal jurisdiction with much caution and
within a wellestablished framework in order to avoid any abuse that may go against
the wellestablished principle of state sovereigriythe swereign equality of all
states. Univesal jurisdiction should not be seen as a threat to territorial integrity.
Therefore the exercise of universal jurisdiction must be subject to the following
guiding principles and conditions. The need is to identify those crimes subject to
universal jurisittion and the circumstances under which it could be invoked in
modern international lawlhe purpose of this thesis is to advance discussion on the
principle and contribute to the ongoing discussion with some additional

considerations.

The aim ofthe pesent study is thus thréeld. Primarily, wniversal prisdiction
should be conceptually stinguisted from other principles of international law,
primarily that of aut dedere aut judicaréhe obligation to extradite or prosecute)
Nonetheless, universplrisdictionshould not be seen in isolation, rather, as a part of
a bigger framework to deter impunityhus examination othe evolving nature of
universal jurisdiction with respect, and in connection, to otthwll established
principles of internation&alaw, namely,the principle ofaut dedere aut judicarwill

be reexaminedUniversal jurisdiction should not be confused with the exercise of
international criminal jurisdictionas previously mentioned, or with tbbligation b
extradite or prosecuteStates have clearly indicated that they are different legal
institutions, but are complementary to the goal of ending impunity. Can we use the
aut dedere aut judicargprinciple and universal jurisdiction in correlation in order to

enhance the enforcementdamsage of the universality principle?

Secondly, universal prisdiction should be invoked only for the most heinous crimes
(characterized as gfis cogensiature)that have been universally condemigdthe
international communityConsiderations on asgs which seem to have provoked
current controversies are such as how recent developments of the principle of
universal jurisdiction have been affected by the concepftusf cogens thus

classifying universal jurisdiction as a logical consequengasot@ensnorms What



crimes can be considered as triggering universal jurisdicoe?there any newly

emerging threats to the international community? What are the conditions for a crime

to be of such gravity (‘gr avntonwndevokees hol d’
prosecution on thbasis ofuniversal jurisdiction.

Thirdly and finally this study seeks to locate the assertion of univeusedjction
within the legal system of jurisdiction and avoid it beingviolation of natonal
sovereignty buplaying a complemetary role. Thereforeclarification on modalities
and applicatiorof universalurisdiction will be consideredt is necessary in order to
end, or at least detdhe commissiorf these serious crimes have thauniversality

principleworkable, not just as theoretical topic. Hence there is a néedhave some

gui dance o0 n to lapplyw thea midersalitii erinciple in the modern
jurisdictional regime. Accordinglythe question, what modalities are there in order to
enhance theisage of universal jurisdiction and foreseeabiiityits exercise while
simultaneouslyrespedng state integrity and preveng jurisdictional conflicts?A
possible solution will be given on how the universality principle might be used in a

more foresegble and balanced way.

In addition, it is equally important to discuss possible future evolvement and
speculation on the principlele lege ferendaas wellas analyzing the history and
origins of universal jurisdictionChallenges and responses to unigkfarisdiction

will be addressed and solutions proposed. Important case law exists where universal
jurisdiction played an important part and will be briefly describ@drthermore
universal jurisdiction is not the only way to tackle umfty for internaional crimes

and thereforetishould not be seen in isolatifnom other principles of international

law; it is part of a wider system that aims to enhance the deterrent effect of punitive
measures and thus halt the commissad international crimes. Inatt, universal
jurisdiction being as complex as it lsas given rise tonore debates #n it has ever
solved; raising multiple concerns; and causimgrnational tensionn addition, one

must not forget that when states exercise universal jurisdicteynatte not enforcing

their own national law, but they are acting as agents of the international community
as a whole, rendering the universality principle important status withimodern

international law.



1.4 Structure of the Study

This thesisis divided into three main parts which are further divided into seven
chapters (Introduction and Conclussdncluded). The first part General Rrt) will

deal with the nature andcape of universal jurisdiction by reexamining the
jurisdictional framework thathe universalityprinciple is stemming from; following

up with historical overview of the principlé?art two (Specific Rrt) will make a
surveyinto the core international crimes that attract the application of universal
jurisdiction and the values upavhich those crimes infringeShereafter an inquiry

into an effective implementation and enhancement of tisage ofuniversal
jurisdiction will be provided.Lastly, part thred" Ch al | e neg® o0 naglleds ' R

addres<ertain restrains otne exerciserad appli@tion of universal jurisdiction.

First, in the following Ghapterll, this studybriefly revisit thejurisdictional regime
within international lawfrom which univeral jurisdiction is derivedby recapturing
the general notion of jurisdiction, thgirisdictional basis accepted imodern
international law and the principlef state sovereignty. It will be argudbat the
original notion behind state sovereignty has changed in the wfiesttycentury

especially when considering the universal judsdn.

Next, in Chapter Illlan examinatiorwill be undertaken othe historical background

of the universalityprinciple its origins and main milestones will be described and
how universal jurisdiction has grown from being a principle over piratical tacts
encompass grave crimes of international conckrnaddition, the concept of the
universality principle will be observedmore thoroughlyjncluding its components
classificationand legal statusunder modern international law while providing for
caselaw inquire Special attention will be given to the relationship between universal
jurisdiction anahe principle ofaut dedere aut judicar order to manifesthat these
principles canot be sen in isolation from each other and should be studied in

corrrelation.

Based on the examination made in Chapters Il and mhig@etheoretical analysiwill

be undertaken in Chapter When discussing theature ofcrimes falling under the
scope of unived jurisdiction; its heinousature angus cogenstatuslt is important

to note thathis chapter will not seek to make a comprehensive list of crimes to which

universa jurisdiction could be appliedather consideration will be broughp on
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how the concept of gr avi t y’ of cfrom pogesing pidical actsh ang e s
(piracy analogy}o includemoreserious offences such as war crim@ensideration

on where should the ‘gravity threshol d’
newly emerging threatssuch as cyberterrorism and serious environmental crimes
might fall under the umbrella of universal jurisdicti@iscussion on the definitional
elements of a heinous offence will be provided while looking into the relevant

conventions and case law.

Within Chapter V special attention will be given to the dission of theemerging

idea of subsidiarityas a guiding principle ithe context of universal jurisdiction. It

will be demonstrated how the usage of subsidiarity can be guided by the
complementarity pringle of the ICC, thus using complementaasyamodel forthe
notion ofsubsidiarity in the application of universal jurisdictidiime primary aim of

this this chapteris to illustrate one possible solution on how to enhance the
application of universal jurisdictiomvithin the lacuna of jurisdictional bas and
simultaneously widing misuse in its exercise and fostiareseeabilityin the

application of universal jurisdiction.

The objective of Chapter VI is to recaptiine observations madieom the preceding
analyss (within the previous lapters) and popo recommendations while
considering contemporarychallenges on thescope andapplication of universal

jurisdiction. Thereafter, Chapter VII makes concluding remarks.

The aimof this thesids to makean additional contribution to the ongoing discussi

and propose how a proper balance may be struck between enforcement of
international criminal law on the basis of universal jurisdiction and respect for state
sovereigntyln addition, this thesis seeks to open up for further considerations on the
topic. It will touch upon the nature, scope and application of the principle of universal
jurisdiction whereas all of these factors are continuously evolvitige principle of

universal jurisdiction istill evolving.
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PART | T GENERAL PART: NATURE OF UNIVERS AL
JURISDICTION

2 Jurisdictional Regime in International Law*

Universal jurisdiction is usually distinguished from other jurisdictional claims, due

mainly to the reason, that it lacks certdimks that others have. In fact, universal

jurisdiction is defimd as the assertion of jurisdiction over a conduct committed

outside of a state, by a foreigner and against a foreigner, and where that conduct

poses no threat to the vital inteesf the state asserting the jurisdiction. In other

words, universal jurigdtion is prescriptive jurisdiction where none of the
jurisdictional links, such as territory, nationality or intesasft state exist at the time

of the commission of the alleged offeféePr e mi sed on that, t hos:
manifestation of an entitleemt attributed by international law. Consequently,

doctrines have sought to find an alternative ground for universal jurisdiction in

international law that may replace jurisdictional links.

While there seems to be a growing consensus that the exercisaivefsal
jurisdiction can be a useful tool for the fight against impunity, especially with regard
to international core crimes (such as genocide, crimes against humanity and war
crimes); on what grounds and to what extent it is established, is still eesofur
confrontation. Given that jurisdictional links have been regarded as an indicator that
distinguishes universal jurisdiction from other jurisdictional claims, it is all the more
crucial at the outset to address the question of the status of theskcjional links

within international legal system, before proceeding into the core of this thesis,

namely, the principle of universal jurisdiction. Accordingly, it will be helpful to

1n the beginning it is necessary to mention thateievery national and international legal system
defines the concepts, used in thieapter (and within the whole thesis) differently in some respects,
the definitions and clarifications chosen to be used by the author may not correspond exactly with
those used in every jurisdiction.

!5 prescriptive jurisdiction is the authority of a state to make its law applicable to persons or activities.

Two more types of jurisdiction can be distinguished along with prescriptive jurisdiction, but these are

the jurisdicton to adjudicate and jurisdiction to enforce. See BANTEKASInternational Criminal

Law. 4thed. Oxford: Hart, 2010, p. 329; KACZOROWSKA, Aublic International Law 4th ed.,

Routledge, 2010, p. 313nad Secti on 2. 1. 1 ointhis thesis. Maeovednlikd ur i sdi ct
other basis of jurisdiction in international law, the prescriptive substance of universal jurisdiction

authorizes and circumscribes universal adjudicative jurisdiction. Thus it defines not only the universal

crimes themselves,ub also the judicial competence for all courts wishing to exercise universal

jurisdiction. Sedurther, COL ANGEL O, A. J.: “The LegalVidginiami t s of L
Journal of International LaywVol. 47, (2006), p. 163.
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clarify the distinctions between these bases of jurisdiction for theopes of this
thesis. In addition, since this study examines the law of jurisdiciittone lociunder

H ‘

international law, itmight be useful to clarify the generaa@m c e pt o f puri sdi

the beginning.

The naturg scope and application of univergatisdiction are far from being clear.
Therefore, in order for us to properly understand the principle of universal
jurisdiction, and before proceeding with the evolvement and scope of the prificiple

it is necessary at the outset to recollect the uralmistg of the notion of

jurisdiction I n gener al and the forms
respect to universal jurisdictioMoreover,it is important to make a brief survey into
the jurisdictional bases available in modern internatiawalin order to recapture the

regime from which the universality principle stems from.

The Lotuscase of 1927, which remains the most quoted international decision with
respect to assertion of jurisdiction, de
juisdi ction and stipulates within its deci s
the principles which it YThsgpassagesuggeststtme st an
there are a number of generally accepted principles on the basis of which states can
exercise criminal jurisdiction in conformity with international law. This case will be

analyzed in more dails within this chapter. Let ugow turn to the notion of

“jurisdiction’ in international | aw.

2.1 The Concept of Jurisdictioni General Overview
AJurisdiction is the mMtans of making | aw f

It is not easy to provide a general overview of the notion of jurisdiction without
leaning too much toward either the theoretical or the practical side. Although earlier
authors may have found it judible to resort to purely doctrinal enumeration, it has

®See ChaptemaltlibnomantdFémplication of Universal Jur|

Y The Case of the S.S. Lotus (Francdurkey, Judgment, 7 September 1927, PCIJ Series A, no. 10
[hereinafterthe Lotuscase].

BBLAKESLEY, CH. L.: “Extraterrit or(édglInterdationdal sdi cti on
Criminal Law: Multilateral and Bilateral Enforcement MechanisBnd ed. (Vol. 2.): Martinus Nijhoff
Publishers, 2008, p. 89.
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become increasingly necessary to discuss jurisdiction in the light of concrete
instances of the exercise of jurisdiction or even within the limited context of, say,
criminal jurisdiction (as is # nmain emphasis within this stuflyAside criminal
jurisdiction thereexistsalso civil jurisdiction, which wilnot bedealt with within this

thesis!®

The phrasae jderr ii sy ceistnt temoguris dictio,e  oLr simply “t
exerci se &d apgroach tofi puldic international law to jurisdiction has

evolved through the years with the academic and practical progress. Technically
speaking, two approaches could be taken to the issue of jurisdiction of states. One

being that states are allowedexercise jurisdiction as they see fit, unless specifically

prohibited (or a rule to the contrary exists). The other approach would be that states

are not allowed to exercise jurisdiction unless there is a rule permitting the céhtrary.

At present, when spa ki ng of state’s ‘“jurisdiction’
international law to regulate the conduct of both natural and legal persons, and to
regulate property in accordance with its municipal fawt reflects the basic
principles of state sovagnty, equality of states and namerference in domestic

affairs. For this reason, jurisdiction is indeed a vital and central feature of state
sovereignty. It is an exercise of authority which may alter, create or even terminate

legal relationshigbetween state$?

When looking into scholarly articles one can ceitainecapture the changing
perceptionon the notion of jurisdiction. For example, in 1964 Mann conceptualizes

jurisdiction as an inherent powerther ‘“rigt
power is comprised of an authority to legislate and the authority to enforce.
Consequently, jurisdiction is a concept at the same level as sover&igighurts,

YWith respect to civil jurisdiction, Reydams notes
to some extenmutatis mutandi$ or ci vil jurisdiction, because the |

REYDAMS, L.: Universal Jurisdiction: International and Municipal Legal Perspecti@xford:
Oxford University Press, 2003, pp-2[hereinafter REYDAMSUniversal Jurisdiction].

20 RYNGAERT, C.:Jurisdiction in International LawOxford: Oxfod University Press, 2008, p. 21
[hereinafter RYNGAERT, Jurisdiction].

20" KEEFE, R.: “Universal Jur i s dlouentlioblnternati@lalar i fyi ng
Criminal Justice Vol. 2(3), (2004), p. 736.

2 SHAW, M. N.:International Law 6thed. Cambridge University Press, 2008, p. 645.

ZSee MANN, F. A.: “The Doctr i neRewéildesCouisiti cti on i
(1964), pp. 1162. Mann, 20 yeark at er reaffirms this doctrinal posi
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in 1975, i n contrast to Mann’s more doctr
more pragmatic view of jurisdiction and discusses various instances in which a state

actually claims and exercises jurisdiction, without much probing as to the
philosophical underpinningé. Partly due tothe development and accumulation of

state practice, lateacademics engage less in theoretical speculations but refer more to
practical matters. For instance, in 1982, Bdwekplores in his writings on
‘Jurisdiction: Changing Patterns of Authgrit ov er Activitihes and
theoretical and practical grunds f or a state’s entitl eme
behavior (jurisdiction to prescribe) within the limits allowed by international*faw.

Ryngaert provides a wellalanced general view of jurisdiction and follows very

much a classical approach in 200@ytng with theLotuscasé® and the territoriality

principle, and then discussing the exercise of extraterritorial criminal jurisdiction

before exploring the doctrinal basis of jurisdictfdrFurthermore, in 2007 Cassese

treats the issue of jurisdictioms essentially one of competing assertions made by

national and international tribun&lswhereas three years later Bantekas in his

writings, views both national and international courts as cooperative and

complementary enforcers of the 1&W.

While scholarsand practitionero f t en empl oy t hendtmestof * j ur i ¢
them have a notioof what it means, it is hardly sedfvident to exactly define it.

What is certain is that jurisdiction somehow relates to sovereignty. In a world
composed of equally sereign states, any state is entitled to give shape to its

sovereignty or imperium by adopting laws quris-diceré - to state what the law is

Doctrine of I nternational J u Receeil des Caurd86, (IR¥)y i si t ed a
pp. 9116 [hereinafter MANN, the Doctrine of Jurisdiction (1984)].

%See AKEHURSTs,diM.t:i o'hJ ud mi | Britiske Yearbooki 0b Interatioralalam,
Vol. 46, (1975), pp. 14257.

ZBOWETT, D. W. “Jurisdiction: Changing Patterns o
British Yearbook of International Lawol. 53, (1982), pp.-3426.

% |n the Lotus case, the Permanent Court of International Justice (PCIJ) took a very liberal view of
state’s rights to exerFicmseeduby s dpumhoeld7Sedv e hr ubke ®
case analysis in Section 2.3.1

2" Because juridiction in its practical sense from the perspective of public international law concerns
primarily international criminal matters, it is always useful to see how the issue of jurisdiction is
approached in the context of international criminal law, whiarergthe rapidly growing case law and
literature, can now rightfully be regarded as a full discipline of law in its own right. See RYNGAERT,
Jurisdiction supranote 20, pp. 2918; 101144.

% CASSESE, A.:International Criminal Law 2nd ed. Oxford: OxfordUniversity Press, 2007
[hereinafter CASSESE, International Criminal Lawl].

2 BANTEKAS, supranote 15, pp. 35872
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relating to persons, activities or legal interé&tgurisdiction becomes a concern of
international law whera state, in its eagerness to promote its sovereign interests,

adopts laws that govern matters of not purely domestic cofitern.

The public international |l aw of jurisdicti
are also accounted for, and that soversidpased assertions of jurisdiction by one

state do not unduly encroach upon the sovereignty of other states. The law of
jurisdiction is doubtless one of the most essential as well as controversial fields of
international law, in that it determines how,faatione loci a state’'s | aws
reach. As it ensures that states, especially powerful states, do not assert jurisdiction

over affairs which are the domain of other states, it is closely related to the customary
international law principles of neimtervention ad sovereign equality of states;
guaranteeing a peaceful -eaistence between states through erecting jurisdictional

barriers which nations are not supposed to cross.

As Ryngaert statetithe law of jurisdiction is one of the building blocks thie

classical, billiardball view of internatio a | |l aw as a ‘taeecgati ve’
existenc&® hence 8pulating to thefact that the underlying idea, behind the rules

and limits on jurisdictional regime, is for the purposes of maiimgistable and

peaceful international relations among natiolms.this regargd one cancertainly
guestionwhether he principle of universal jurisdiction fits within the jurisdiction

regime without infringing peaceful relation and stability among states.

2.1.1 Forms ofJurisdiction

As previously mentioned jurisdiction refers to the power asserted by states by which
they seek to prescribe and enforce their municipal laws over persons and property.
This power is typically employed in three forms, which correspond to Hhie= t
branches of government: legislative (or prescriptive); adjudicative; and

enforcement®

% RYNGAERT, Jurisdictionsupranote 20, p. 18.
% Ibid.

#|bid.

3BANTEKAS, supranote 15, p. 329.
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Bassiouni asserts that the terms used to enforce and prescribe law are not often of
equal scope. That i s, “t hat a sotereign
attributes of sovereign state or legal entity that has some sovereign attributes can
enforce the prescription of another state, or international law, even though the
enforcing power may not HAdowbe clgareretisereiare b e d
three primary categories of powers: executive is considered to be the jurisdiction with
the potenti al to interfere the most. The
to effect legal process coercively, such as to arrest someone, or undertakessearc
and s e’ This jursdictioh is related to the ability of a government to take

action inside the boundaries of another country and, in most cases, this is carried out

by domestic law enforcement agenci®s.

Nevertheless, one should take notd #wrording to the principles of independence of
states and territorial sovereignty, state officials should not execute their authority on
foreign territory nor impose the will of their state upon another territory. One of the
most important examples inlagion to this issue was the case of the Nazi criminal

Adol f Eichmann, who was seized by 1Israel

C

w h

t

capture on Argentine soil was a patent br

and an unlawful exercise of Israg@lrisdiction®’ Howevert he act illegal s el f
apprehensidnof suspects on foreign soil does not prevent statesds@rcising their
jurisdiction in later stagelndeed, the act of detentigrer sein a foreign country

would constitute a breach djoth international law and the principle of Ron
intervention, thereby constituting a violation of the human rights of the person

concerned®

of

¥BASSI OUNI, M. CH.: r“sTahle JHiirsitsodriyc toifonUnainvde | ts Pl ace

MACEDO, S. (ed.)Universal Jurisdiction: National Courts and the Prosecution of Serious Crimes
under International Law Philadelphia: University of Pennsylvania Press, 2006, p. 40 [hereinafter
BASSOUNI, History of Universal Jurisdiction].

% CRYER, R., FRIMAN, H., ROBINSON, D., WILMSHURST, EAn Introduction to International
Criminal Law and ProcedureCambridge University Press, 2007, p. 38.

% |bid.
3"SHAW, supranote 22, p. 651.

#bid., p.681.See further MORGENSTERN, F.: “Jurisdiction

Il nt er nat iBatishaYkarbbol of"International Lawjol. 29, (1952), p. 256; MANN, F. A.

“Reflections on the Prosecution olfavwer slomsDIAMSITUEIt N

Y. (ed.): International law at a time of perplexity: essays in honour of Schabtai RosBordrecht:
Martinus Nijhoff Publishers, 1989.
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Legislative means of power represent the superiority of established organs of the state
to make binding law witim its territory. In the same way, it is known that in certain
conditions these rules may be extended to include a foreign cdtitopvever, the
enforcement of such legislation would be complex, not only in a practical way, but
also when considering inteational law due to the principle of ndmtervention?

The term judici al means that domestic coc
judgment on matters brought before them. Furthermore, it concerns the power of the
national courts of a specific $¢ato judge cases in which a foreign issue is present. It

should be noted that by passing judgment over offences committed by another
country, it is possible that courts will actively intervene in the internal jurisdiction of

a country in which the offensdook place.

In short, there are a series of reasons that might influence national courts when
making the decision to exercise this juri
these range from the territorial principle to the universality priecgmd in civil

matters from the mere presence of the defendant in the country to the nationality and

domicile *principles."”

2.1.2 Principle of State Sovereignty in the 21<Eentury

In the twenty-first century one can acknowledge that the original notienirid the
principle of state sovereignty has indeed charfgénternational communication is
getting more integrated and globalization has made communication between countries
more intricate and complekowadaysthe activities of one nation affect othstates

on many levels. For instance, arbitrary exercise of sovereignty will cause the

infraction of the sovereignty of other nations, and indeed this is the case when

%9 SHAW, supranote 22, p. 649.
“OCRYERet al, supranote 35, pp. 388.
*L SHAW, supranote 22, p. 8.

2 See for instance a demonstrative statement, made by Ferencz B. B. (Former Prosecutor for the

Nuremberg War Crimes Trial), on the changing natur
has changed. The days of absolute state sovereigntyadabst el v obsol ete [ ..] the no
sovereign state is absolutely obsolete and observe. We live in an independent world where you cannot

do anything without international controls and dir

[ -] Dwereignty does not belong to the state anymort
Congressofi Uni ver sal Juri sdi cheldio MadridnSpainHrem 2828 M&e nt ur y o,
2014. The discussion is available online dtttp://www.fibgar.org/cogresejurisdiccion
universal/english/ponencias.htfnétrieved 26.10.2014].

18



exercising universal jurisdiction that poses substantial conceptual and practical

challerges to sovereignty principle in international relatidhs.

In the past years a gradual reduction has been occurring from the original notion of

state sovereignty, which might be linked to the rise of human rights awareness and

the need to protect peopl®in abuse by a state. In September 1999, the former UN
Secretary General Kofi Annan suggested that the classical legal concept of state
sovereignty may have to yield i n S 0me c
i ndi v @Thus $tipulating that in its mbsbasic sense the nature efate

sovereignty is being redefined by the forces of globalization and international

a hopefdl sign at th

cooperation which 1is

Sovereignty’ as a core pr ediircthegHaerod f i nt el
the United Natiors within Article 2(1) as a founding principle for the UN and Article

2(7) as a principle prohibiting intervention in the domestic jurisdiction of states.
Sovereignty is for the purgaostateswithfinbaithi s st
not above publ i’ltisamptineiplenttzat cenobe halancédayvother
international principles; such as the prplei of universal jurisdictionGenerally,

sovereignty means that one state cannot demand that anateeiakeany particular

internal actionHence, it followsthat no state has the authority to tell another state

how to control its internal affairs. Sovereignty both grants and limits power: it gives

states complete control over theerritory, while regricting the influence that states

have on one anothéf State sovereignty is the concept that states are in complete and

exclusive control of all the people and property within their territory.

The original notion behind the principle of state sovergigmhbraced the idea that

states were not subject to the authorit’

B NYST, C:“Solidarity i n aUniRersal algigdictony ant ¢hd Evidion! ofl
S o v e r eJougnal bfyinternational Law and International Relatiofgl. 8, (2012), p. 4749.

“Kofi A. AetanySenet aets SpBeshi on ohetbdt UN Gener al
September 1999), SG/SM/7136 GA/959.

“lbid. See also United Nat-General Présents bisAnfuel Repartscethe “ Secr et
GeneralAssmb | y”, Press Release SG/ SM/ 7136/ GA/ 9596
http://www.un.org/press/en/1999/19990920.sgsm7136 netrleved 2.3.2015].

% KLEFFNER, J. K.:Complementarity in the Rome Statute and NeiocCriminal Jurisdictions
Oxford: Oxford University Press, 2008, p. 314.

4" CASESSE, A.international Law 2nd ed. Oxford University Press, 2005, pp.-8D [hereinafter
CASSESE, International Law]; CRAWFORD, Brownlie's Principles of Public Internatial Law
Oxford University Press, 2012, pp. 4448.
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therefore, state itself was the ultimate source of political authority within its

t er r f®Eveny ptate’ was given the right to have a high degfesutonomy in

governing its internal affairs. This right of autonomy implied that states were entitled

to control the relationships between their governments and the citizens and groups

that constitute their respective societies. In the same way, the aigautonomy

entailed freedoms from external interference in the domestic affairs of the state,
especially if interference was coercive in nattirit.should be noted that the right of

noni nterference “provided a merdeswithietheof st ab
anarchic system of natient at es f or s°®Iu ether Words; famtaur i es . ”

sovereignty perspective, a state’s right
committed in its territory and elsewhere by its citizens is, althooglamounting to a
prerogative, an undisputed part of its sovereignty. Moreover, the exercise of
jurisdiction in a bystander state can be seen as undue interference and create

dangerous friction in intestate relation”

It is possible to withhold that seaovereignty anthe international criminal justice
system are in a way two sides of one coin, but are nevertheless different
constituencies which sometimes leads to conceptual tension. This is, for example so,
regarding the principle of universal juristion. It is especially with respect to the
exercise of universal jurisdiction by one state that the need to establish some common
grounds becomes important in order not to violate the sovereignty of other Tfations
(later chapterdgurther explore the confts between the twaloctrinesof universal

jurisdiction and state sovereiy). Furthermore, it has to betaired that one of the

““CRONI N, B.: “The Tension between Sovereignty and
Human Rights Review2007), p. 293; CASESSE, International Laupranote 47, pp. 554. Put

differently, one can certainly say that sovereignty of state is an elaborate and multifaceted notion; it is

‘“a child’ of a long history of ideas about state,
population they govern. In a way, it is a never endiisgourse between autocracy and democracy

which holds a special place at the intersection of international relations, law and political science.

9 CRONIN, supranote 48, p. 293.
% Ipid.

1 As will be illustrated, in relation to the principle of univensgurisdiction, theconceptof state
soveregnty is complex and continuous ofence leaving many questions ogsrded.

2COLANGELO,A. J.: “Universal JurisdictionM&hgalan | ntern
Journal of International Law\ol. 30(3), (2009), pp. 90803 [hereinafter COLANGELO, False
Conflict].

20



most important aspects of state sovereignty is for a state to control its internal affairs,

although sometimes subject tmltations imposed by international I&W.

2.2 Traditional L egal Base on which Jurisdiction may be Exercise

At present, international law has spially acknowledged five basefor national

criminal jurisdiction, those being; territorial jurisdiatipnationality jurisdiction (or
‘“active personality principle’); passive p
(also referred t®’as tama ‘use deirdswhpm p uir n oid [
will be briefly described below. Universalrjsdiction is usually distinguished from

the other four jurisdictional claims, due mainly to the fact that it lacks certain links

that others have, thus making the usage of the principle controversial.

Nevertheless, the importance of these five jurisolii principles is that they are
accepted by all states and the international community as being consistent with
international law. It is so even though some principles are generally reedgamd
deemed uncontroversial whitghess, such ashe principle of universal jurisdictionis

rather subject to more controversy.

2.2.1 Jurisdiction with a Specific Link
2.2.1.1Territorial Jurisdiction

Territorial jurisdiction, someti mes al so
basic principle of natical criminal jurisdiction and thkeast controversiaf A state is
an international entity based on a particular territory within which it has exclusive

competence to govern its population. Furthermore, a state has the power to legislate

3 NYST, supranote 43, pp. 559.

** According to Reydams the doctrine identifies up to seven jurisdictional principles. In addition to the

five jurisdictional bases, the jurisdiction of tfieg state and the representative principle should also be

considered. See REYDAMSJniversal Jurisdictionsupra note 19, pp. 222; COOMBES, K.:

“Uni versal Jurisdiction: A Means to End I mpunity
George Wasington International Law Reviewpl. 43, (2011), pp. 42425.

* RYNGAERT, Jurisdiction,supra note 20, p. 42; CRYERet al, supra note 35, pp. 4@\6;
BANTEKAS, supranote 15, p. 332.
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and enforce its doestic law through various domestic mechani&fibhis form of
jurisdiction is accepted by all states as an essential aspect of state sovéfeiggty.
exception to the complete power of a sovereign within its own territory must be made
under the consent dhe nation itself, although, it has to take into account that an
“absolute and complete nature of territor
general principles of international law or by specific obligations freely undertaken by
the territorial soe r e i*°gdne’of the main functions of a state is to maintain order
within its own territory, so there is no surprise that the territorial jurisdiction is the
most frequently invoked ground for criminal jurisdictibhit is the most pervasive

and least camoversial principle of prescriptive jurisdiction under international law
that confers jurisdiction based on tloeus of a crime. It assumes that jurisdiction

may be exercised by the courts of the state where the crime is confthitted.

The principle derivesfrom the Westphalian model of state sovereigmaiyd

under scor es righate politicalasélfd e h & 8 miamdadonminion over

activities within its boarder. As Chief Justice Marshall articulated in the famous 1812
Schooner Exchange a s e, ristittibneof theunation within its own territory is

exclusive and absolute. It is susceptible of no limitation not imposed by itself. Any
restriction upon it, deriving validity from an external source, would imply a

di mi nuti on o f* Accordnglys ®miterial §uiisdictian ys.recognized to

be the most basic jurisdiction under customary international law. The PCIJ declared

in the 1927Llotusc ase t hat “in all systems of l aw
character of criminal law is fundamehtd and t hat “the excl us
character of law relating to this domain constitutes a principle which, except as

otherwise expressly provided, wouig@so facto,prevent states from extending the

*BROWNLIE, 1.: Principles of Public International Law/thed. New Yak: Oxford University Press,
2008, p. 301; SHAWsupra note 22, p. 653; OPPENHEIM, LOppenhei mds I nternatio
Peace9thed. Edited by Sir WATTS, A.: Harlow: Longman, 1992, p. 458.

" BROWNLIE, supranote 56p. 303. See al so BA®SH QuisMidtionad. CH. :
their Application i n @@&lfdrnia&vdstetnintematidna baw donrdafoPr act i ce”
5(1), (1974), pp. B4 [hereinafter BASSIOUNI, Theories of Jurisdiction]; Harvard Research in
International Law Dr af t € omJurgsdictiamol t h  r e s p e ArmericanoJoual iofme ”
International Law Vol. 29, (1935), pp. 495A research in International Law, under the auspices of the

Faculty of the Harvard Law School [hereinafter, Harvard Research].

BBEALE, J. iHsdi ¢tTihen Jafr Harvéddlave Reeiewyah 3683, €928),"p.
245; DIXON, M.: Textbook on International LavDxford: Oxford University Press, 2007, p. 144.

* AKEHURST, supranote 24, p. 152.

%9 BROWNLIE, supranote 56, p. 301; OPPENHEIMupranote 56, p. 458.

®1Schooner Exchange v. McFadddn U.S. 116, 3. Ed. 287, 3 S. Ct. 287 (1813)p. 136-137.
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criminal jurisdiction of their courts beyond théirr o n £?iTheus, the jurisdiction of
a state is considered to have effect generally within the territory of that state.

Further mor e, Akehurst has observed that (
maintain order within its own territory, so it isot surprising that the territorial

principle is the most frequently invokedogu nd f or cri mi Al juri sdi

The notion of territoriality has been somewhat widened, for instance, to include
jurisdiction over a crime that is only partly committedits territory. It is therefore
possible to subdivide the territorial jurisdiction into two parts, subjective territorial
jurisdiction that allows jurisdiction of a state where a crime was commenced, and
objective territorial jurisdiction, that acknowleglgythe jurisdiction of a state where a

crime was completed or had effétt.

Perhaps the primary reason why the territoriality principle is so undisputed is that it
confers multiplepractical advantages First, thelocus commissi delictithe place

where tle crime has allegedly been committed) is usuallyfdinem conveniengéthe
appropriate place of trial) since it is easiest to collect evidence and hear withesses.
Second, it is normally the place where the rights of the accused are best safeguarded,
for instance the accused is more likely to be familiar with the criminal law in force,
know and speak the language in which the trial is conducted. In this regard, the
principle fosters efficiency and predictat
soverggnty, the territoriality principle generally reduces the pogtrior international
tension. Generallyjn many ciminal prosecutions, the staia which the crime
occurred has the greatest capacity to investigate the crime; collect evidence; examine

witnesses; and apprehend the perpetrtots. regard to the principle of universal

2See thd_otuscase supranote 17, p. 20.
8 AKEHURST, supranote 24, p. 152.

% These two territorial doctrines can lead to significantly défféresults, particularly concerning the
problem of conspiracy and inchoate offences where elements are committed abroad. BROWNLIE,
supranote 56 p. 654; CRYERet al., supranote 35, p. 47; KACZOROWSKAsupranote 15,p. 316;

see further BANTEKASsupranote 15, pp. 33336.

% BROWNLIE, supranote 56, p. 303; Amnesty International published a-F&9e memorandum in

September 2001 on “Universal jurisdiction: The duf
documenting state practice at the internatlcemd national levels in approximately 125 countries in
separate chapters”. See Diefii niht is é.risedidable pniing &@h apt er C

http://www.amnesty.org/en/libratinfo/lOR53/003/2001 hereinafter, Amnesty International Report].
See also BASSIOUNI, Theories of Jurisdictisapranote 57, pp. 34.
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jurisdiction, these advantages adherent to the territorial jurisdiction are one of many

reasons why states have been reluctant in the practice of the universality principle.

2.2.2 Extraterritorial Jurisdiction with a Specific Link
2.2.2.1Nationality Jurisdiction

Nationality jurisdiction is yet anothetraditioral legal ground of jurisdiction,
someti mes dlive @alrlsed ahcaading tg whichiastdibag t i on '
criminalize offences committed abroad by one of its nationals. Thusati@ality

of the suspectis the determining factor. It includes jurisdiction asserted by a state

based on the domicile or residence of a susfeltt.allows states to prescribe

legislation regulating the conduct of their nationals abroad and in some cases it has

also been applied to persons with residency rifjhfthe competence of a state to

prosecute its nationals on the sole basis of their natiorabiyd regardless of the
territori al st aties sbhascempbedn ntghe | alilmegi ance

country of nationality under domestic law.

Traditionally, the nationality jurisdiction is implemented in one of two ways. On the
one hand, in some states, national cotdse jurisdiction over certain criminal
conduct committed by their nationals abroad, regardless of whether those offences are
criminal under the law of the territorial states. Here the underlying rationale is the
will of a state that its nationals comphyith its own law, irrespective of where they

are and regardless of the laws in the state where the offence is committed. On the
other hand, criminal jurisdiction over crimes committed by nationals abroad is
subordinate to the offence being punishable utitetaw of the territorial state, thus

the motivation here being the desire of the state of nationality not to extradite its
nationals to the state where the crime has been comftfitted.

®BROWNLIE, supranote 56, p. 303; SHAWsupranote 22, p. 659; OPPENHEINMupranote 56 p.
462.

7 AKEHURST, supranate 24, pp. 158.57; BANKETAS,supranote 15, p. 338.
8 CASSESE, International Lawsppranote 47, p. 337.
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2.2.2.2Passive Personalityurisdiction

Passive personality juristtion is asserted by a state whose national is the victim of a
crime® Accordingly, the link that lies between the state exercising jurisdiction and
the offence is thaationality of the victim, thus forming a link between the state
exercising jurisdictiorand the offence through the nationality of the victim. Under
this principle a state can therefore apply jurisdiction according to international law
over a foreigner who has committed an act, that took place outside the territorial

boundaries of the statleyt the act was committed against one of its natidfials.

Historically, the validity of the passive personality principle has been regarded as
controversial and its application has beesource ofconflict between statesnd has

been descr i bcentestal st otnhtee nipmoorsar y i"‘Ahedasis at i on al
for this controversy was that the principle subjects an individual to the laws of a state

with which the perpetrator’s nly connect.i

Nevertheless, at present thengiple has gained acceptance among countries and is

considered as one of the acceptable jurisdictional Bases.

% BROWNLIE, supranote 56, p. 304; SHAWsupranote 22, p. 664; See also Harvard Research,
supranote 57.

"MCCARTY, J. G.: “Th eincipleand ltsvUse i €ambatiny dnteinatignal P
T e r r oKRoidtsam Tnternational Law Journa¥/ol. 13, (1989), pp. 30@01.

M CHEHTMAN, A.: The Philosophical Foundations of Extraterritorial Punishmer@xford
University Press, 2010, p. 56. In thetus Ca®, France objected to Turkey's assertion of passive
personality jurisdiction in accordance with the Turkish Criminal €dgven though the majority of
Judges refused to address the passive personality principle liotirecase, each of the six dissenting
Judges addressed on theingiple. All of the dissenting utlges rejected the passive personality
principle because it was not in conformity with international law and they further argued that under
international law a country could not extend its lawsdwer alleged offenses committed by foreigners
outside the territory of that country.

2 |bid., p. 302; BASSIOUNI, M. CH.international extradition and world public ordeSijthoff,

1974,pp. 255256. Moreover, the passive personality principles was&tance not considered to be a

principle of jurisdiction according to the Harvard Research Draft on International Law and was

therefore not adopted in the draft convention on jurisdiction with respect to Smeethe Harvard
Researchsupranote 57 p. 440. The passive personality jurisdiction has been disputed for a long time

mai nly because it implies that a state’s national |
because it exposes others to the application of laws without there Ingingasonable basis on which

those persons might suppose that such laws apply to their conduct.

3 See further discussion on the historical controversies in MCCARipfranote, 70.
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2.2.2.3Protective Jurisdiction

A state can, as an entity, suffer from acts that are committed abroad, by a foreigner.
These acts may jeoparei the sovereignty and political independence of a state.
Hence, under the protective or security jurisdiction, a state may exercise jurisdiction
in respect of offences which, although occurring abroad and committed by non

nationals, are regardediajurious to t he .§tateds security

The nexus for this base of jurisdiction is the nature of the interest which is harmed.
This jurisdiction allows a state to claim jurisdiction over offences directed against its
security or vital interests, or other offenchsetitening the integrity of governmental
functions that are generally recognized as crimes, i.e. plans to overthrow its
government or counterfeiting its curren¢yThis principle is well established but it is

still a matter of dispute as to how far it emtls.

The principle was included in the Harvard Research on International Law draft
convention where it was stated that *“a st a
committed outside its territory by an alien against the security, territorial itytegr

political independence of that state, provided that the act or omission which
constitutes the crime was not committed in exercise of a liberty guaranteed the alien

by the | aw of t he pl d%The lattdr parteof thistartiocea s c o m
ob&£rves the justification of the principle
the alien might not be committing an offence under the law of the country where he is

residing and extradition might be refused if it encompassed political offéhces.

Therefore the protective principle seems to be warranted as a basis for exercising

jurisdiction by the state at which the act is directed, if the act, such as treason, is not

“I'f ‘security’ and ‘vital i ntayleaddcabuse. AKEMURST, ven a b

supranote 24, pp. 15458; BANKETAS,supranote 15, p. 342; SHAWSupranote 22, pp. 66%67.

> This, not always well observed principleyaives the application of stataws to punish politically
hostile acts committed byffeigners within the jurisdiction of another state. AKEHURSOpranote
24, pp. 157158; SHAW,supranote 22p. 667.

® Harvard Researctsupranote 57, p. 440. Moreover, the protective principle has been applied for
instance in relation to terrorist offees committed (or planned) abroad which are intended to affect a
state. See in this regard Art. 6(2)(b) and (d) of the 1998 International Convention for the Suppression
of Terrorist Bombings; Art. 7(2)(b) and (c) of the International Convention of Temorin addition,

the protective principle has been upheld by several national courts. Noteworthylsytieev. DPP

since 1946 where the English House of Lords applied it in convicting an American national for
treason.SeeHouse of Lords, case concernidgyce v. Director of Public Prosecutign$946] | All

E.R. 186, 193, 194

" SHAW, supranote 22 p. 667.
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punishable in the state where it originates. However, according to the pmtectiv
principle, actual harm needn’t have resul

jurisdiction on it.

2.2.3 Extraterritorial Jurisdiction without a Specific Link
2.2.3.1Universal Jurisdiction

Unlike other bases of jurisdiction in international law,dascribed above, universal
jurisdiction requireso territorial or national nexus to the alleged act or actors over
which a state legitimately may claim legal authofftySubsequentlyunder this
principle, each and every state has jurisdiction to tryiquaar offences. The basis for
this is that the crimes involved are regarded as particularly offensive to the
international community as a whdfe.In other words, the usage of universal
jurisdiction is primarily based on the gravity of the crifielhe purpse of the
principle is not to protect the wdbleing of a giver state or its citizens, but that of the

whole international community.

8 Fairly much has been written on the principle of universal jurisdiction in the past decadeselyut
in the same context. See, for example, MAGELDS. (ed.):Universal Jurisdiction: National Courts
and the Prosecution of Serious CrimeBhiladelphia: University of Pennsylvania Press, 2004;
INAZUMI, M.; Universal Jurisdiction in Modern International Law: Expansion of National
Jurisdiction for Prosegting Serious Crimes under International Lawntersentia, 2005;

PALOMBI NO, F. M. : “Universal jurisdiction in absen
l'ight of recent JoypnalrofGemcide Reseascor U2), €2007 ) BAKER R.

B. : “Uni ver sal Jurisdiction and t HLSA Jowrmleof o f Bel g
International and Comparative Lawol. 16, ( 2009) ; REYDAMS, L.: “The Rise
Jurisdiction.” | n SHAR8ueHge HAWdbdoaf.InternaBidhd Nrinihal Laiv .

Routledge, 2010; KONTOROVICH, EART , S. E. : “An Empirical Ex ami
Juri sdi ct iAmericdndaurndPof Intarcagiohal Law Vo | . 104, (2010) ; LANGE

Diplomacy of Universal Jurisdiction: EBhPolitical Branches and the Transnational Prosecution of

I nt er nat i oAmarican Qaurnah ef siriternational Lawvol. 105, (2011); KAZEMI, N.:
“Justifications for Universal Jur iTelshiLawt Revdesv: s hoc ki
Vol. 49, (2013).

" SHAW, supranote 22, p. 668.

8 For instance, Van der Vyver argues that the requirement of universal jurisdiction must be considered

according to the seriousness of the crime instead of the lack of territorial jurisdiction. See VAN DER

VYVER, J. D.: “Prosecution and PunFordhamlataernatiopaf Law he Cr i me
Journal Vol. 23, (1999), p. 322. Of the same opinion is Mann who claimed universal jurisdiction as

arising from the character of crimes. His only criterion was thatiinges constitute attacks upon the

international order. See MANN, The Doctrine of Jurisdiction (1984pranote 23, p. 95. This thesis

will observe the seriousness of a crime as a determinant factor for the application of universal
jurisdiction in ChaptelV.
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It is important tohighlight that there are differences the universality principle
definition, depending on who is agj the term andht the exact expression ofcén

take a variety of forms in the domestic legal systems. In their legislation, states tend
to establish different prerequisites for the exercise of universal jurisdiction by their
authorities, such as thergsence of the accused in their territory. Its definition
provided forin the 2001 Princeton Principles on universal jurisdiction reads as

follows:

w[-..]Juniversal juri sdi solelyantthe natirecr i mi nal ]
of the crime without regadl to where the crime was committed, the

nationality of the alleged or convicted perpetrator, the nationality of the

victim, or any other connecti®n to the st af

Therefore, none of the traditional links to the prosecutinte siee present in this

case, which is the underlying idea common to all definitions of universal
jurisdiction® As was noted by Judge Van den Wyngaert, in his Dissenting Opinion

in the Arrest Warrant Case, “theersmal i s no
jurisdiction in convent i ofa&évertoeress cheret omar y

exist a common understanding among the international community that universal

8. Commentary: “The Princeton Principles on Univer
Universal jurisdiction: National Courts and the Prosecution of Serious Crimes under International

Law. Philadelphia: University of Pennsylvania Press, 2004 1lpgethphasis added). The definition of

universal jurisdiction varies among authors. Some define it in relation to the category of offence

(piracy, genocide etc.) or the nature of the offence (international crime). See, Restatement (Third) of

the American Freign Relations Law, (1985), para. 404. Although the Third Restatement is a work by

a group of scholars and is not binding law, it nevertheless has a great influence as an authoritative ad
prominent interpretation [hereinafter, the Third Restatement]; Prireceton Principle on Universal
Jurisdiction,supranote 5, Principle 1. Others define it in relations to the scope of the state that may

exercise it (‘"every state’ or ‘any state’). See GA
Extradite or lPosecute §ut dedere aut judicaje” , A/ CN. 4/ 571, 7 June 2006, par
C.: “Univer sal j ur i s diTexasi LawnReviemvoble66, (198v}), @ 788.aSeeé o n a | | a

also, O'KEEFE, supranote 21, p.7457 4 6 ; Secretar i aBU BEXpeturReporit dnthe The AU
Principle of U n Coureil of thd Eurdpean iUsiah,i Bcussilo, r8672/1/09 REV1,

(2009) para. 8. Available online at http://www.africaeu
partnership.org/sites/default/files/documents/rapport _expert ua ue_competence_universelle _en_0.pdf
[retrieved 3.8.201}[hereinafter, AUEU Expert Report].

8 See, for instance, REYDAMS)niversal Jurisdiction,supranote 19 p. 1; ORENTLICHER, D.:

“Uni ver sal Jurisdiction: A Pragmatic Strategy in F
SCHARF, M. P. (eds.)The Theory and Practice of International Criminal Law, essays in honor of M.

Cherif Bassiouni Boston: Martinus Nijhoff Publishers, 2008. p. 127; Amnesty International:

“Uni versal Jurisdiction: The duty of states to en:
International, 2001. Available dittp://www.amnesty.org/en/library/info/lOR53/002/20(xktrieved

3.11.2014].

8 Arrest Warrant of 11 April 200¢Democratic Republic of the Congo v. Belgiumjdgment, 14
February 2002, ICJ Reports 1970, 3, para 44.s@igng Opinion of Judge Van den Wyngaert)
[hereinafter, thérrest Warrantcase].
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jurisdiction is exercised by states having no relation to territorial or nationality
aspets. See the following chapter on a more thorough analysis on the nature and

formation of principle of universal jurisdiction.

2.3 Jurisdictional Conflicts 1 Is There a Hierarchy?

In recent decades, the transnational movement of people and goods inarehses
interdependence between states ny ather societies deepens. Consequently, it
becomeaunrealistic for a state to confine the scope of its law within its borders in
order to maintain its public order. Moreover, with the emergence of the notion of
community interest of international society, which is allegedly unable to be reduced
to the interest of individual states, it has been recognized that there are matters of
international concern even when all of the relevant factors are consummated within a
territory of one state. In response to those situations, states have extended the scope of
their criminal law to the activities outside of their territories. This response has
inevitably generated the concurrence of jurisdictional claims among states amd has
some cases, developed into the conflict of states.

Certainlyi nt er nati onal | aw does make an offer
does not prohibit a state from applying its criminal law to events that occurred within

a territory of another stat&enerally, it does not either oblige a state to exercise
jurisdiction on any of these grounds, at least not outside its territorial boundaries. It is

a matter for the domestic law or norms of the state to decide, as long as it respects the
minimum restrgtions and obligations set out by international law. There is therefore a

lack of hierarchy between concurrent jurisdictional claims for adjudication of

international crimes between sovereign entftfes.

What matters is that the basis on which jurisdictiay be exercised, is accepted by
all states and the international community as being consistent with international law.

However, territorial jurisdiction still takes primacy over other jurisdictional claims

#¥ln this context the e ,rnecongectiorgtoumivetsal risdictobould lleu b si di ar |
applied as a guiding principle (or as a modality in the exemiseniversal jurisdiction) between

jurisdictiond cl ai ms. S e e Tae ldea pfeSubsidiarity in the Ceat of Universal
Jurisdiction’
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(de factoprimacy of territoriality), mostly fopractical reason®. Hence, it is widely

accepted today that territorial jurisdiction is the primary basis of jurisdittion.

The concurrence of multiple jurisdictions does certainly have advantages, but at the
same time, it can be problematic. Internatlolzav tends to encourage states to
prepare many jurisdictional bases with the aim of enhancing possibilities for
punishing offenders. Therefore, it is most likely that there is more than one national

jurisdiction that can be legally exercised over a case.

Let's give an exampl e. I'f a citizen from s
citizen of state C, all three states may have jurisdiction. State B would have
jurisdiction on the basis of the territoriality principle. Active personality principle

would be practiced by state A and state C might claim jurisdiction on the basis of

passive personality principle. What is more, if the crime is an international crime that

gives rise to universal jurisdiction, every single state may have jurisdiction,

irrespective of a nexus with the crime.

There is no rule prohibiting states from establishing domestic criminal jurisdiction on
the basis of active or passive nationality, or universality over an extraterritorial
situation that is already covered by the juridit of other states, especially the

territorial staté’ As thePClJstated in its famoulsotuscase:

It does not, however, follow that international law prohibits a State from
exercising jurisdiction in its own territory, in respect of any case which
relaes to acts which have taken place abroad, and in which it cannot rely on

some permissive rule of international law (allowing exercising jurisuicti

% Council of Europe, European Commi ttee on Cr i me
Juri sdi ct ¢ed imCriminal leap Farumuvol. 3(3), (1992), pp. 45859; AU-EU Expert
Report,supranote 81, Rec. 9.

8 In fact, exercising territorial jurisdiction has many advantages. First of all, a state monopolizes a
prerogative power within its borders; it is thasly the territorial state that can legally conduct an
investigation and arrest in its territory. In addition, in many cases, it is a territorial state within which
the accused and evidence are found. Therefore, territorial states usually have an advsernageof

the ability to investigate and arrest. Moreover, it is usually the place where the rights of the accused are
best safeguarded, as the accused is expected to know the law and language of the country in which
they stay. This also makes the temial state advantageous in terms of its ability to ensure a fair trial

in the criminal proceedings. In short, a territorial state is in a position to fully exercise its jurisdiction
within its borders, in the sense that it is not only able to presavieblut also enforce that law without

any restraint, which ensures the effectiveness of territorial jurisdi@iea.,. for instance,FAW, supra

note 22, pp. 65b53; CASSESE, A.Cassese's International Criminal Lawrd ed. Oxford: Oxford
UniversityPres, 2013, p. 275 [hereinafter CASSESE, Casses

8 RYNGAERT, Jurisdiction supranote 20, p. 129.
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outside its own territory)..[.] Thet er ri t or i al i t yisnothn cr i mi nal
absolute principle of imrnational law and by no means coincides with

territorial sovereignty®

Moreover, international customary law recognizes no hierarchy among the different
types of criminal jurisdictions outlined above. There is a lack of hierarchy between
concurrent jurisittional claims for adjudication of international crimes between
sovereign entities. In particular, there is no conclusive evidence regarding the
existence of a rule of customary international law which may provide for the priority
of the territoriality pinciple. However, one can recognize a tendency among states to

accord priority to the principle of territoriality.

As previously stipulated, en dealig with jurisdictional conflictspne cannot leave

the discussion without mentioning thetus case(seefurther Sction 2.3.1).Even

though the case can barely be considered as representative for jurisdictional conflicts,
it nevertheless has become the main standard of reference for such conflicts in all
legal areas. Sindsotus the PClJand thelnternatioral Court of JusticelCJ) have not
directly addressed the doctrine of (extraterritorial) jurisdiction. This is not to say that
this doctrine has not been developing, on the contrary. Yet the development has come
about solely in national legal practice, mout supervisory guidance by an

international court or regulator.

Furthermore, in th&rrest Warrantcase, ddges Higgins, Kooijmansd Buergenthal
opined in their Separatepion that a state seeking to exercise universal jurisdiction

“ muls..t ensurehat certain safeguards are in place [that] are absolutely essential to
prevent abuse and to ensure that the rejection of impunity does not jeopardize stable

relations between state® Further it was stated that:

A State contemplating bringing criminal cbas based on universal
jurisdiction must first offer to the national State of the prospective accused

person the opportunity itself to act upon the charges concéfned

8 See thd otuscasesupranote 17, pp. 1&0.

8The Arrest Warrantcase supranote83, p. 80, para. 59. Even though the remark concerned universal
jurisdictionin absentia one might find it relevant also with regard to universal jurisdigbiense.

bid. (emphasis added).
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Similarly, the Princeton Principles on universal jurisdiction proposes that the forum

state shall, when it receives a request for extradition to another state, take into
account,inter alia, “the place of commi ssion of t he
connection of the vi ¥henhamproposing prigrity foretteu e st i n
victim’ Bome state. In addition, thAdJ-EU Expert Report on Universalidsdiction

recommended that when prosecuting seri ous
should, as a matter of policy, accord priority to territoriality as a basis of jurisdiction,
snce such cri mes [ ...] primarily injure th
perpetrated and violate not only the rights of the victims but also the general demand

for order and secur®ty in that community [

In sum, even though historicallipeé dominant jtisdictional basisvas undoubtedly
territorial jurisdiction (althogh the other jurisdictional basewere recognized to

some extent, they did not receive a high degree of acceptance), at present one has to
be aware that due to globalization and constartdéonnection between states and its
nationalsthat the territorially based sovereigns are facing adaptation antecbes

in this new environmentdence,it forces| e g a | scholars and judge
constantly reexamine traditional rules for legaifisdiction with regard to the new
economic and social environméitConsequently, traditional legal rules are being
constanly challengedby new social developments (such as cilumsler activities

and transnational crimes) and multiple contemporary e@otmons usually explicitly

allow (or sometimes even obligate) states to establish various bases of national
jurisdiction therefore recognizing and enhancing the usage of otheterrdgarial
jurisdictions?® although some argue that jurisdiction based Igabe territoriality

“served the goals of .®predictability and e

L The Princeton Principle on Universal Jurisdiction Principlegranote 5, Principle 8(b) and (d). See
also MACEDO,supranote81, p. 23.

92 AU-EU Expert Reportsupranote 81, Rec. 9.

% Which among others are due to newly emerging crimes that do not know any boundaries, for

instance, serious environmental c¢crimes and cybert el
jurisdi ¢ t Urdversity of Pennsylvania Law RevieMol. 151(2), (2002), pp. 32827; BUXBAUM,
H. L. : “Territory, Territorial it yAmerigan dourrtalhoE Re s ol uf

Comparative LawVol. 57(3), (2009), pp. 63835.

% Accordingly, in some cases, the interest in extraterritoriality became associated with attempts to

enforce human rights. See PARRI SH, A. “The Effec
Vanderbilt Law Reviewol. 61(5), (2008), p. 1470.
% bid., p. 1467.
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2.3.1 Importance of theLotus Case

In 1927, the Permanent Court of International Justice (PCIJ or the Court) delivered
judgment in thelLotus case. This decision, which marks a hing point in
jurisdictional jurisprudence, is still at present considered the most descriptive
example concerning the rights of a stateet@rcise criminal jurisdiction: dnce,
constituting the basic framework of reference for questions of jurisdictioieru

international law.

The PCIJ was requested to settle a dispute between Turkey and France with regard to
a collision on the high seas between the French stedrotrs and the Turkish
steamer,BozKourt; as a result of which eight Turkish sailors peed. Turkey
authorities commenced with proceedings against a French Lieutenant and Turkish
commanders. Two days later, Lieutenant Demons, the officer of the watch of the
Lotus, a French national, was placed under arrest. The French government asserted
that Turkey acted in a manner inconsistent with the principles of international law by
declaring criminal jurisdiction over the French commander. The Court was asked the
following question whether Turkey did violate international law when Turkish courts

exercsed jurisdiction over a crime committed by a French national; outside Turkey.

The PCIJ held that Turkey had not infringed the principles of international law by
asserting proceeding against the French Lieutenant. In this respect, the Court stated
that:

“ nfiternational law governs relations between independent states. The rules of
law binding upon states therefore emanate from their own free will as
expressed in conventions or by usages generally accepted as expressing
principles of law and established inder to regulate the relations between
these ceexisting independent communities or with a view to the
achievement of common aims. Restrictions upon the independence of state
cannot therefore be presumddhe first and foremost restriction imposed by
international law upon a state is that failing the existences of a permissive
rule to the contrary, it may not exercise its power in any form in the territory
of another state. In this sense jurisdiction is certainly territorial; it cannot be
exercised by a statoutside its territory except by virtue of a permissive rule
derived from international custom or from a conventidin.does not,

however, follow that international law prohibits a State from exercising
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jurisdiction in its own territory, in respect of aggse which relates to acts

which have taken place abr®ad, and in whic!
The PCIJ further continued:

“ Wh at international |l aw |l eaves to the stat
which is only limited in certain cases by prohibitiveasil as regards other

cases, every state remains free to adopt the principles which it regards as best

and most suitable. In this circumstance, all that can be required of a state is

that it should not overstep the limits which international law places itpo

jurisdiction; within these limits, its title to exercise jurisdiction rests in its

sover €ignty.”

On October 12, 1926, France and Turkey signed a special agreement in which they
submitted the question of jurisdiction arisen in lta¢uscase to the €1J. In 1927, in

a controversial verdict, decided by the p
Turkey was indeed entitled to institute criminal proceedings against the French

officer.

To sum up, two fundamental approaches could be taken to thisoquagurisdiction

in international law according to the case. One being, in short, that a state may
exercise jurisdiction unless there is a rule prohibiting it, the other being that a state
may not exercise jurisdiction unless there is a rule permittirig the Lotuscase the

PCI1J however takes both approaches. The Court makes a distinction between types of
jurisdictional boundaries, as they were described previousgation2.1.1, namely;
legislative; judicial, and enforcement jurisdiction. Theu@dound that according to
international law, states cannot exercise their enforcement jurisdiction in another

states territorial jurisdiction, unless a permissive rule exists to the cofitrary.

The Court is thus clear on its fundamental approach towafdscement jurisdiction.

A permissive rule is necessary for a state to be able to exercise this type of
jurisdiction. However, the Court also stated that international law does not limit a
state legislative jurisdiction. A state could therefore prescrieiies for persons and

events in another state territorial jurisdiction unless there was a prohibitive rule to the

% The Lotuscasesupranote 17, p. 18 (emphasis added).
Ibid., pp. 1819.
% Ibid.
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contrary. Finally, the Court concluded, in what has become a frequently cited passage

and articul ates whatotuspaulnkilpd edescri bed as

o Far from | aying down a gener al prohi bi
not extend the application of their laws and the jurisdiction of their courts to

persons, property and acts outside their territbtgaves them in this respect

a wide measure of discretion, which is only limited in certain cases by

prohibitive rules as regards other cases, every State remains free to adopt the
principles which it regards as best and mo:

Finally, the result being thafurkey, by ingituting criminal proceedings against
Lieutenant Demons, did not violate international law. IndeedLttas case could

hardly be considered representative for jurisdictional conflicts but soon ended up as

the main standard of reference for jurisdictioo@hflicts and issues in all legal areas.

In conclusion, the.otus* appr oach’ that stipulates that
way they wish so long as they do not contravene an explicit prohibition is considered

a foundation of international law.

2.4 Jurisdiction of the International Criminal Court

Contrary to universal jurisdiction, the risdiction of the ICCis based on the
territoriality and the nationality principle, founded in a trebagsed delegatioof
jurisdiction from its state parties. Aaalingly, universal jurisdiction is connected to

the competence of a state to assert the jurisdiction over persons before its own courts,
instead of prosecuting those same persons before an international judiciaf’body.
This is a core difference in the tweegimes which is important to recollect.
Jurisdiction over international crimes exercised by the ICC is therefore international
jurisdiction, and not universal jurisdiction. Universal jurisdiction is exercised by

states, not by international institutiofisNevertheless, both universal jurisdiction and

“bid., p. 19 (emphasis added).
19 AU-EU Expert Reportsupranote 81, paras. 289.

%1 The jurisdiction of the ICC can be divided in four categories, temporal, territpeegonal and
subject matter jurisdiction. The temporal jurisdiction prohibits the Court from exercising jurisdiction
over crimes committed before the Statute entered into force on 1 July 2002. Territorial jurisdiction is
addressed ithe Rome Statute Adie 12(2)which gives the Court jurisdiction over crimes regardless

of the nationality of the suspect as long as the crime was committed on the territory of any State Party.
Territorial jurisdiction therefore does not apply to rsiate parties (except & ad hocdeclaration
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international criminal jurisdiction are expected to bring about justice for gross
violations of human rights when there is an absence of other effective jurisdiction
capable of being applied over the caseerkExhough the similarities in overall
objectives do not automatically lead to the conclusion that the same rules apply and
the two jurisdictions should be exercised in the same manner, they are expected to

work in collaborationt®?

When drafting the Rométatute the question of jurisdiction was an extremely
controversial topic. There have been a number of criticisms of the ICC on the basis
that it was not granted universal jurisdictii.The Rome Statute provides for
jurisdiction over war crimes, crimes agst humanity and genocide in two primary

situations, according to Article 12, which are:

“(a) The State on the territory of which the conduct in question occurred or,
if the crime was committed on board a vessel or aircraft, the State of
registration othat vessel or aircraft

(b) The State of which the person accused of the crime is a ndti8hal.

As the Preamble of the Rome Statute establishes, international crimes are said to
“threaten the pebeengsetuttihty woamduwivelalnd
crimes of concern to the international community as a whole must not go
unpuni shed.” Hence, the refusal by the
universal jurisdiction indeed seems to be contrary to the objectives set out in the

Preamble. i other words one could maintathat the creators of the ICC failed to

given by a nosstate party or a Security Council referral can give the Court jurisdiction ovestatm

parties). The active personality jurisdiction of theu@pas expressed in Art. 12(B)( gives the Court

jurisdiction over anynational of a state party. Lastly, the subjewttter jurisdiction of the Court is

limited to the core international crimes listed in the Rome Statute Art. 5(1). Presently, these include
genocide, war crimes and crimes against humanity. The crime ofaggresn i s al so wi t hin
jurisdiction, but is still pending ratification of the amendment of the Rome Statute (which will enter

into force 2017). See the Rome Statute of the International Criminal Court (done at Rome 17 July
1998), entered into foecl July 2002, (as of@lanuary 2015 there a 123 states party to the Statute).

12INAZUMI, supranote 78,pp. 120 2 1; GRAEFRATH, B.: “Universal Cri

I nt er nat i on a |Eurdpean Jourmalof IntethationaltLgwol. 1, (199), pp. 8186.
193 See SCHABAS, W. A.The International Criminal Court: A Commentary on the Rome Statute

Oxford University Press, 2010, p . 47, BROWN, B.

Jur i s diew England law Reviewpl. 35, (2000), pp. 3888 7; ABASS, A.: “The |
Criminal Cour t an dintdmatiovakQrimimal Law) ReviewsIld6(3g, (2006)nph.

3693 7 4 ; See al so ARBOUR, L. : “Wi || t he Jlu@a@of Have an

International Criminal distice,Vol. 1, (2003), pp. 58588.

104 Article 12(a) and (b) of the Rome Statute. In addition, Article 12(3) also provides for jurisdiction
where a state accepts the jurisdiction of the Court cadarocbasis.

36

m



endow the ICC with the mandate it needs to maintain international peace and security
since some of themost heinous offences may go unpunished due to its limited

jurisdiction, not to mentin the limited number of crimes falling under its scope.

It is essential to remember that both the Preamble to the Statute and Article 1 express
a fundamental principle of the Rome Statutewhich the ICC is to be

compl ement ary’ t dictions. THunateorial poeceedmgs,oathe j ur i s

basis of onef the five jurisdictional basdisted above, are to be given primacy.

2.5 Summary

The aim of concurrent jurisdictional structure is to eliminate safe havens for
criminals. The objective is obviout close jurisdictional gaps and deter that heinous
crimes are being | eft unpuni shed due to t
territorial jurisdiction to effectively prosecute and punish. Thus the current legal

situation of plural jurisdictiongs seen aslesirable sinceit greatly increases the

likelihood of prosecution. Consequently, if one jurisdiction fails to be exercised, there

may be another basis of jurisdiction that could be applied in order to bring about

prosecution.

Certainly every ssue has two sides. Not only are there advantages, but in the
multiple systems of national (as well as international) jurisdiction, there are also
disadvantages, because having more than one court (domestic or international), each
with a lawful jurisdictional basis, may cause difficulties and complexities. What court
should actually exercise jurisdiction and proceed with prosecution? In this respect one
should think about two scenarios. Firstly, even though a crime has been committed,
no jurisdiction is aswted by state. This causes the heinous crime being left
unpunished and stipulates to impunity. Therefore, secondly, in order to prevent this
happening, it is beneial to recognize various bases jurisdiction. In the end, the
principle of universal jusdiction fills a gap left where other, more basic grounds of
jurisdiction provide no basis for national proceedings. Whereas, international law
recognizes this form of jurisdiction, states have in effect acknowledged that any other
states may investigatand prosecute a given crime, even absent the usual

jurisdictional link.

37



The four forms of jurisdiction described in this chapter require some kind of link or
connection with the prosecuting state. However, the application of universal
jurisdiction to a parcular offence does not require any link whatsoever. In this regard
the universality principle is exceptional; established without any nexus. The only
prerequisite for its exercise is the heinous nature of a crime; targeted against the

international commuity as a wholé®

Where the state directly affected simply cannot assume the primary burden to
prosecute crimes, either due to sheer incapacity or lack of political will, the role of
other states in the international system may be invoked. As obsertrexiReport of

the Secretargseneral on the rule of law and transnational justice in conflict and post
conflict societies, “of cour se, domestic
pursuit of accountability. But where domestic authorities are lingibr unable to

prosecute violators at home, the role of the international community becomes

crucHal

To conclude, national jurisdiction is an integral part of state sovereignty and is often
claimed to be an exclusive power belonging to states, abd wathin the discretion

of states as a domestic matter. Thus, a state generally enjoys exclusive power within
its territorial boundaries under the principle of state sovereignty. As a consequence,
territoriality has been strongly emphasized as a basisdtonal jurisdiction. The

state exercising jurisdiction is almost always the state where the crime was

committed.

Indeed international law can place some limitations on national jurisdiction, and
territorial jurisdiction must be exercised within thengeal framework provided under
international law. Therefore, there can be no doubt that the principle of territorial
jurisdiction is the strongest basis for national criminal jurisdiction as well as taking
into account the practicality of it. However, ek @rtainly not preclude other base

of jurisdictionipso factoespecially in a modern society where crbesder activities

increase rapidly.

Wgsee further Qorednemadmal COrides that Attract the Applitan of Universal
Jurisdiction’

1 RASTAN, R. : “Compl ementarity: Contest or Coll a
Complementarity and the Exercise of Universal Jurisdiction for Core International Crificekel
Opsahl Aademic EPublisher, Oslo, 2010, p. 122.

38



Now, after having established an outline of the various criminal jurisdaitioaise
accepted in internatiah law and demonstrated how exceptional the principle of
universal jurisdiction is; it is time to comprehensively analyze the nature and scope of

the universality principle and the milestones in its historical evolution.
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3 Formation and Implication of Universal Jurisdiction

Before starting with an inquiry on actual aspects of the universality principle it is
important to retrace the system from which the principle emerged. Thus, the history
and evolution of universal jurisdiction is essentigince the justifications for its
current scope are rooted in the history of its development, largely by analogy to

earlier application$®’

The concept of universal jurisdiction, which developed significantly following the
Second World War, gained grounkdrough the establishment of theternational
Military Tribunal and the adoption of new conventions containing explicit, or
implicit, clauses on universal jurisdiction. The idea that in certain circumstances,
sovereignty could be limited for heinous crgnbecame gradually accepted as a
general principle. Later on, other international conventions, and to some extent, rules

of customary | aw enlarged the principle’s
community has since then recognized that certainesiane so inherently odious that

they must be treated differiiyn from ordinary offences. These are crinsgminst the

universal interestwhich offend universal conceptions of public policy and must be
universally condemned. Therefore the internationatroaoinity is entitled- and even

obliged- to bring to justice any individual who commits such a crifffe.

This chapter will begin by illustrating how universal jurisdiction has expanded
considerably over the years, not only in theory, but also in pracgoeghproviding a

brief historical excursion on its nature and scope. It will be observed how universal
jurisdiction has gained expectation and support in a situation where statéallyspec
the territorial states, @e unable or reluctant to effectivelyeegise jurisdiction and

where no international criminal court was available. For the purpose of clarification

197 For instance, noteworthy are the two alternative methods of examining the historical development

of uni ver sal jurisdiction put forward by Kraytman
(which reveal a fewsources of law to support the use of universal jurisdiction for maogem
crimes), and on the othea, *‘ l-eemspleay ed’ historical approach, that
more solid foundations that can be used to defend a moderate versiowerkainjurisdiction. See
KRAYTMAN, Y. S.: “UnHivsetrosrailc aJ u rRosodtisc td BrdsseModer n | m
Journal of International Studie¥/ol. 2, (2005), pp. 94.24.

MpH| LI PPE, X.: “The principles oify:howndothetwoal juri s
princi pl eslinteinationalrrevievg lof?the Red Crosd/ol. 88(862), (2006), p. 377;
GENEUSS, J.: “Fostering a Better Understanding of
EU Expert Report on the Principle of UniversaliJw d i cJournal rof’ International Criminal

Justice Vol. 7(5), (2009), pp. 951953;BROOMHALL, B.: International justice and the International

Criminal Court: between sovereignty and the rule of.l@xford University Press, 2003, p. 107

[hereinafter BROOMHALL, International Justice].
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the most significant milestones in the evolution of the universality principle will be
briefly described The author finds it appropriate to dieidhe historicakvolvement

into three evolutionary stages periods namely:

1.0rigins of the principle (starting from piracy);
2.Development following the Second World War;

3.Modern application (from thArrest Warrant® case and beyond).

At the same time, thegradual acceptance of universal jurisdiction both in
conventional and customaryt@mnational law will be observdal listing some of the
applicable instruments available for universal jurisdiction. Doctrinally the rationale
for universal jurisdiction i®ased on the idea that certain crimes are so heinous that
they affect the whole international community. In addition, the crimes in question are
universally condemneand/orinjurious to international interests. Hence, the outcome
being that states arecuired to bring proceedings against the offent&in a way,
universal jurisdiction has been viewed as an additional complementary mechanism in

the collective system of criminal justic¥.

When describing the evolvement and formatidrthe universality pici pl e and
decisive elements$n shaping the nature of it, one has to consider other related, yet
distinct, international law norms and conceptorrelation with the evolving nature

of universal jurisdiction. According to thauthor these relatedripciples and

conceptsare of great relevance, mainly due to f@asons;

A) The principles (that will be described and dealt with within this
chapter)all together have the aim of fighting serious offences, or at
least stipulating to the enforcement of jostiand closing the
impunity gap. Accordinglypne has to consider them as pillars

the same struggle along witimiversal jurisdiction;

19 5ee Bction 3.1.3.

10 UNGA, Report of the Secreta@eneral prepared on the basis of comments andhatisms of
Governments, Sixtfifth session onfit he scope and application of
j ur i s dNocAl65/18h supranote 6.

" bid., p. 5.
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B) These principlegsuch as the doctrine @ut deder aut judicane
and conceptsan be consided as an enforcement ai@nismtha

stipulates an@mpels the principle of universal jurisdiction.

Although much has been written on the connection one hand, betweethe
universality principle and, on the other, the obligatodedere aut judicarenly a
few commentatorbave actually studied them in correlatioas interrelated pillars in
the fight against impunity? Therefore, this chapter will be finalized by emphasizing

the close linkage between these two principles.

The historical examination undertaken below is lamological as possible; from
traditional international law to modern applications. However, this study seeks only
to clarify the most significant milestones in the evolution of universal jurisdiction
necessary for the purposes of this thesis thus ked¢péngescription objective and
targeted.

3.1 From Piracy to Modern Application of Jus CogensCrimes

3.1.1 Origins of Universal Jurisdiction

Some writers, |ike Covarruvias and Groti u:
the territory of a State of a fagm criminal peacefully enjoying the fruits of

his crimes was intolerable. They therefore maintained that it should be

possible toprosecute perpetrators of certain particularly serious crimes not

only in the State on whose territory the crime was comdhiig also in the

country where tthey sought refuge.”

This wording illustrates, among others, that the origins of the universality principle
can be traced far back. To be more specific, it was in the sixteenth century when a

number of Dutch scholars, mastportantly Grotius, advocated universal jurisdiction

12 Reydams, for instare, began his historical analysin universal jurisdiction with theotus case

and from there examined various national practices involving jurisdiction over foreign nationals.
Reydams dichot mentioned piracy the supposed origin of universal jurisdictienbut rather his
understanding of universality is intertwined with extradition and the developmenitafedere aut
judicare See REYDAMS Universal Jurisdictionsupranote 19, pp. 1:42; AU-EU Expert Report,
supranote 81, para. 11.

13 A noteworthy comment made by President Guillaume of the ICJ on the thinking of classical
scholars. See the Separate Opinion of President Guillaume to the Judgment of 14 February 2002, in the
Arrest Warrant case supranote 83, para. 4.
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over crimes that violated the law of nature and shockeddbietas generis humani
namely, the crime of piracy? Piracy is the oldest offence to be subject to universal
jurisdiction. By 1928, Donnedu de Vabres, stated that the system of universal
jurisdiction was being recognized as a principle by the international community, but
that it remained to be organized in practitelronically as it sounds, still today
within the modern international lawhdre is uncertainty on the application and

exercise of the universality principle.

States were all eager to prosecute pirateseall nations were affected by them, and
universal jurisdiction turned out to be a neat compromise tb sett “ pot ent i al
innumer ablcoenf I..J ct s d*% Any stateithetdappceheinded a pirate
could try him in its courts. What is more, for centuries, no commonly accepted
definition existed over the crime of piracy thus leading to several definitions by each
state. Thefirst definition of piracy, under international law, was provided for in
Article 15 of the 1958GenevaHigh Seas Convention, which descrilteg act of
piracy as any illegal act of violence or depredation which is committed for private
ends on the high sseor without the territorial control of any staté.The same
definition was later repeated in Article 101 of the 1982 United Nations Convention on
the Law of the Sea (UNCLOS). Moreover, at present, tiséomary international law

of universal jurisdictioron the high seas over piracy is codified in Article 105 of the

14 Universal jurisdiction has been traced to the first general treatise on modern international law and
international relations. Covarruvias in the 16th Century, Grotius in the 17th, and de Vattel in the 18th,

these se¢alled ‘“ founding fathers’ al | el aborated on the
emerging Westphalian order. See REYDAMSniversal Jurisdictionsupra note 19, pp. 387,
BASSI OUNI , M. CH. : “Uni ver sal Jur i serspectivé and f or I ni
Cont empor arVirginid rJeumal iot latérnational Law Vol. 42, (2001), pp. 10809
[ hereinafter BASSI OUNI , Universal Jurisdiction]; C

War Cr Catifersa’Law ReviewVol. 33, (1945)pp. 181194.
15 RYNGAERT, Jurisdiction,supranote 20, p. 108.
16 BASSIOUNI, Universal Jurisdictiorsupranote 114p. 83.

M7 Art. 15 of the 1958 Geneva Convention on the High Seas. The full provision is as follows;

“(1) Any il | eg aéntionar any acodf depredatibne corongtted fat e t
private ends by the crew or the passengers of a private ship or a private aircraft, and
directed:

(a) On the high seas, against another ship or aircraft, or against persons or property
on board such ship aircraft;

(b) Against a ship, aircraft, persons or property in a place outside the jurisdiction of
any State;

(2) Any act of voluntary participation in the operation of a ship or of an aircraft with
knowledge of facts making it a pirate ship or aircraft;

(3) Any act of inciting or of intentionally facilitating an act described in-sub
paragraphlorsupar agraph 2 of this article.”
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1982 UNCLOS® This provision contains the essential feature of universal
jurisdiction, namely, that every state has jurisdittigithout regard to territorpr
other links such as nationalitpf the victim or suspectConsequently, universal
jurisdiction over piracy is tied to theing committed on the high seaterra nullius-

in a territory over which no state has explicit jurisdictih.

In modern international law, the most cited ratiorfaleuniversal jurisdition over

the crime of piracyay partly in the fact that piracy often occurred on the high seas,
outside of the territorial jurisdiction of any state. Under the principle of the freedom
of the high seas, every state had an equht t@navigate on the high seas and could
therefore patrol the high seas for pirates
sovereignty®® Today, it is widely accepted that states may exercise universal
jurisdiction over piracy as a crime underemtational law. Moreover, in the modern
context, hijacking has been compared to piracy but universal jurisdiction over
hijacking is provided for in Article 4 of the 1970 Hague Convention for the
Suppression of Unlawful Seizure of Aircraft, in the formaat dedere aut judicare
(which will be dealt with later in this Gipter)*?!

18 Art. 105 of the UNCLOS codify the customary law rule on universal jurisdiction to try pirates. The
full text of the articleon “ sei zure of pirate ship or aircraft” pr

“On the high seas, or in any other place out si
State may seize a pirate ship or aircraft, or a ship or aircraft taken by piracy and

under the control of pirates, agrest the persons and seize the property on board.

The courts of the State which carried out the seizure may decide upon the penalties

to be imposed, and may also determine the action to be taken with regard to the

ships, aircraft or property, subjecttoh e r i ght s of third parties acti

19 Grotius, an advocate of freedom on the high seaare liberum- posited the principle that ships on

the high seas were an extension of the ®ddate’ s t el
that “[i]t was not, therefore, an application of u
exercise their jurisdiction over any and all pirates. Instead, it could be said that it was the recognition

of the universal application of thefla st at e’ s jurisdiction in its righ
eventually to pursue them as both a preventive and
Universal Jurisdictionsupranote34, p. 109.
120 RANDALL, supranote 81, pp. 79794; AKEHURST, supranote 24 p. 160; BOWETT supra
note 25, p. 11.
121 AKEHURST, supranote 24 p. 161162. Counterarguments can be found in BEW, supranote
25, p. 5. Convention for the Suppression of Unlawful Seizure of Aircraft (Hijackomyentior), done
at The Hague on December 16, 1970. Article 4 reads as follows:
“ 1. Each Contracting State shall take such meas

its jurisdiction over the offence and any other act of violence against passengers or
crew committed by the &bed offender inannection with the offence ..

2. Each Contracting State shall likewise take such measures as may be necessary to
establish its jurisdiction over the offence in the case where the alleged offender is
present in its territory and it doest extradite him [...]
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Furthermore, Randall, for instance, has observed that a more accurate rationale for
universal jurisdiction over piracis the fundamental nature of piratical acts. Pirates
are regardd as enemies of all people apidacy ispunishable § every statesince

their act isoften committed against vessels and nationals of numerous states and
especially when viewed cumulatively, piratical acts could disrupt commerce and
navigation on the hig seas. At the time universal jurisdictioneovpiracy was
developing, theeffects of piracy were especially harmful given the importance of the
high seas for commerce and navigation, thus rendering piracy of concern to all states.
Nowadays, this rationale considered questionable and debat&Ble.

There were therefore two fundamental rationales explaining why universal
jurisdiction was recognized for the crime of piracy under international law. Firstly, it
was related to the gravity of the crime, amountingh o‘'s t i s h u mahisi gener
meant that states were motivated to acknowledge that the punishment for the crime of
piracy provided the interests of a single state that repexbeéhé interest of
international community as a whdf€. Secondly, it was alated to the lack of
jurisdiction or the doubtfulness to which a state had jurisdiction over a case. This
uncertainty arose because the high seas had to be consideredraaxdn turn, this

meant that any state could exercise its jurisdiction to puaish prosecute acts
committed on the high seas. As a result of this situation, it was admitted that any state
that was able to capture and prosecute suspects could capitalize on that opportunity
without missing the chance to battle the crime of piraty.

However, it must be noted, that despite the universal acceptance of the practice of
universal jurisdiction over piracy, there has always been debate among legal scholars
about the nature of the crime and how it gave rise to universal jurisdiction. This
debate is nowadays very relevant to understanding the historical weaknesses of
relying on piracy for justification of modern universal jurisdiction. Although
innumerable scholars and judges have called piracy a crime against the law of
nations, it seems thigs actually amisstatement that has come into usage from

convenience and not legal accuracy as will be further articulated within Chapter IV.

235ee Chapt erCore \termationalt Grimes that Attract the Applioa of Universal
Jurisdiction’

123INAZUMI, supranote 78, p. 50.
1241bid., p. 51.
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Nevertheless, because of the gravity of the crime, the prosecution of piracy was
recognized as a common interastong states. Hence, any state capable of capturing,
prosecuting and punishing a suspect of piratical act was allowed to exercise
jurisdiction. As a result, universal jurisdiction over the crime of piracy was

established under customary international law.

In sum, among the main historical reasons for applying universal jurisditdion
piracy, has been;

a) Statelessness of pirates;
b) The act of piracy is committed on the high sessrra nullius

c) The reinousness of the offence, thus constitutiagtis humangeneris
(butone might questiothis rationale undemodern international law)

d) The crime of piracy is considered clearly defineat least under
internationalaw.

Additionally to the crime of piracysome state began, in the middle of the nineteenth
century, to exercise universal jurisdiction over slave trading even though the 1926
Slavery Convention does not explicitly provide for universal jurisdiction in Article 2

(in comparison to Article 3 which clearly prescribes territorial jurisdicttéh$Bince

then, there has been a gradual development to include slavery and slave related
practices within international law relying on the same type of universal condemnation

that exists with respect to pirat¥.

In conclusion on the first evolutionary stage of tmaversality principle one can

fairly expect that since then the fundamental values and norms of the international
system have evolved along with the number of crimes established by international
law. As a result, the scope of universal jurisdiction has gtown and now not only
encompasses acts of piracy but also applies to the most heinous crimes defined by

international law as will be demonstrated in the next evolutionary stage.

125 glavery and other prohibited acts relating to slavery are defined.ii Af the Slavery Convention
which provides that:

“(1) Slavery is the status or condition of a pe
attaching to the right of ownership are exercised.

(2) The slave trade includes all acts involved in the capaiegjisition or disposal of

a person with intent to reduce him to slavery; all acts involved in the acquisition of a

slave with a view to selling or exchanging him; all acts of disposal by sale or

exchange of a slave acquired with a view to being solddramged, and, in general,

every act of trade or transportinslavess ght s of owner ship are exerci s

126 BASSIOUNI, History of Universal Jurisdictiosppranote 34, p. 49.
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3.1.2 Development following the Second World War

Following the Second Wi War, universal jurisdiction reached several offences
other than piracy and slave trading. The concept of universal jurisdiction developed
significantly, gaining ground due to the establishment of the International Military
Tribunal (IMT).*?” Trials involving major war crimes were conducted in the IMT at
Nuremberg and Tokyt® Advocates of universal jurisdiction firmly cite the
principles that emerged from Nureerly and were affirmed by the United Nations
General Assemblyas the foundation of the presetsy application of universal
jurisdiction to crimes against humanity, war crimes and gend€idéowever, moe
critical analyss of the use of universality in the Nuremberg trials cast doubt on the
solidity of this legal foundation. Nevertheless, despite ethdsbious initial
foundations whichuniversal jurisdiction obtained for war crimes during the
Nuremberg trials, even with the UN affirmation of the principles, it received a firmer

boost in the subsequent Geneva Conventions of 1849.

Thereafter, due to €& occurrence of certain major international crimes, various
scholarly opinions have it that since Nuremberg the scope of universal jurisdiction
has thus expanded significantly from piracy and slavery to incorporate war crimes,

crimes against humanity, geside, torture, terrorism, crimes against peace, apartheid,

12 The Protocol for establishing the International Military Tribunal provides, ngmothers, a

definition of its jurisdiction. Only three categories of crimes were to be punished: 1) Crimes against

Peace (planning, preparing and waging aggressive war); 2) War Crimes (condemned in Hague
Conventions of 1899 and 1907); and 3) Crimes Addihgmanity (such as genocide) which by their

magnitude shock the conscience of humankind. See the Charter of Nuremberg Tribunal, available

online athttp://legal.un.org/ilc/documeation/english/a_cn4_5.pdfetrieved 2.2.2015]; FERENCZ,

B. B. : “I'nternational Cr i mi nRate Inemationaldaw Réview, Legacy
Vol. 10, (1998), p. 211.

128 The Nuremberg trialsvere a series ahilitary tribunals held by theAllied forcesafter World War

II, most notable for the prosecution of prominent members of the political, military, and economic
leadership oNazi Germany The trials were held in the city bfuremberg, Germany. See, for
instance, HELLER, K. J.The Nuremberg Military Tribunals and the Origins of International
Criminal Law Oxford University Press, 2011. Furthermore, 4@ for the Fa East, also known as

the Tokyo Trials, theTokyo War Crimes Tribunal, was convened on April 29, 194@&ytthe leaders

of theEmpire of Japaior three types ofvar crimes

129 GA Resolution on Nuremberg Principles, GA Res. 95, 11 December 1946, in RANG®#pta
note 81, p. 835; Nurenglng Principles (1950), UNGAOR, 5tBession, SupiNo.12, in VAN DEN
WYNGAERT, CH. (ed.):International Criminal Law: A cdéction of international and European
instruments2nded. The Hague: Kluwer Law International, 2000, pp.-203.

BMORRI'S, M. H.: “Universal JurisdictNewBngland a Di vi d
Law ReviewVol. 35, (2000), p. 346.
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and other$®! Not all academics agree on all of these categories in their writings, and
some conservative interpreters of international law argueuthigersal jurisdiction

has notexpanded at allvith Nuremberg being an exercise of sovereign occupational
power and not one of universal jurisdictith The individual conclusions of scholars
and practitioners of international law depend on which side of the rift they occupy in
their observation of thedevelopment of customary international law and its
application in domestic courts of law. Indeed, when analyzing the most cited crimes
under universal jurisdiction, one can see thatehs only a small treaty bake any

exercise of universal jurisdion, even when considering the Geneva Conventions.

A considerable number of international conventions westabdished but most
important arethe Geneva Conventions of 19%8.The Geneva Conventions are
paramount in this regard, providing in unmistakalelents for universal jurisdiction

over grave breaches of those Conventions. International crimes were no longer to
remain unpunished. The idea that in certain circumstances sovereignty could be
limited for such heinous crimes was acegpts a general primgde. The Geneva

Conventions provide as follows:

“Each High Contracting Party shal/l be wund
persons alleged to have committed, or to have ordered to be committed, such

grave breaches, and shall bring such persons, regarditdssirafiationality,

before its own courts. It may also, if it prefers, and in accordance with the

provisions of its own legislation, hand such persons over for trial to another

131 RANDALL, supranote 81, p. 815; FERENZGupranote 127, pp. 21235; BROOMHALL, B.:
“Towards the Development vefsal Jdurisdicioh foe Crimeswnder Sy st em
I nt er nat i New &hgland daw” Reviewol. 35, (20002001), pp. 403104 [hereinafter
BROOMHALL, Towards the Development].

¥SCHEFFER, D. J.: “Symposium: Universal Jurisdict.i
Addr BleaNsEhgland Law ReweWoI 35, (2001), p. 233. Furthermore, for instance, Judge Koroma

lists war crimes, crimeagainst humanity, slavery, and genocide. Sed\thest Warrantcase supra

note 83, Separate Opinion of Judge Koroma, p. 9.

133 See Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field (Geneva Comtien |); Geneva Convention for the Amelioration of the Condition

of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea (Geneva Convention Il);
Geneva Convention relative to the Treatment of Prisoners of War (Geneva Convention lIll); and
Geneva Covention relative to the Protection of Civilian Persons in Time of War (Geneva Convention
IV). [Hereinafter, all referred to as the 1949 Geneva Conventions]. Since their drafting, the Geneva
Conventions have become the cornerstone of the law of war, dtieral criminal law and
humanitarian law.
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High Contracting Party concerned, provided such High Contracting Party has

madeout a primid facie case.

The majority of commentatorsiew this provision, which is found in all four
conventions and oblige state parties to search for and try suspect in their own courts,
as a prescription of universal jurisdictibi. Others however, aim that since
universal jurisdiction is not mentioned explicitly, it is not prescrib&d.

In addition, these conventions includedaarn dedere aut judicarebligation either to
exercise jurisdiction over suspects in their territories or to extradite thestate
parties able and willing to do so, or to surrender suspects to an international criminal
court. Hence, the principle @ut dedere aut judicarebecame a standard judicial
argument for those attempting to bring to justice perpetrators of waesathover

the world**’

Several treaties are considered to establish universal jurisdiction with regdwel to
conduct they regulate. Prior to 1945, the jurisdictional clauses adopted a rather
limited universality principle, as can be demonstrated by 1886 Geneva
Convention for the Suppression of the lllicit Traffic in Dangerous Dttfydts

Article 8 reads: Foreigners who are in the territory of a High Contracting Party and
who have committed abroad any of the offences set out in Article 2 shall be
proecuted and punished as though the offence had been committed in that territory if
the following conditions are realized namely, that: (a) Extradition has been
requested and could not be granted for a reason independent of the offence itself; (b)

The lawof the country of refuge considers prosecution for offences committed abroad

134 Art. 49, Art. 50, Art. 129 and Art. 146 of the 1949 Geneva Conventions.

135DINSTEIN, Y.: The Universality Principle and War Crimés.SCHMITT, M., GREEN, L. (eds.).

The Law of Armed Conflict: Into the Next Mitlium 1998, p 21; STURMA, P.: “Uni
jurisdi kce a postih zavaznych poruSeni Zenevskych
IURIDICA, Vol. 4 (2009), pp. 17878; MORRIS, supranote 130, p. 346.

1% BOWETT, supranote 25, p. 12. Moreover, French courts, for instance, have ruled thaettea
Conventions do not create a basis for the exercise of universal jurisdiction. See STERN, B.:
‘I nternat i tnmealavoréhdle rie MingeshyaKaAmerican Journal of International Law,

Vol. 93, (1999), pp. 52527.

137 The principle ofaut deere aut judicarewill be descibed further in 8ction 3.4, but it is my view
that discussion on the relationship betwaaehdedere aut judicarand universal jurisdiction is highly
relevant for the present discussion within modern international law.

138 Convention for the Suppression of lllicit Traffic in Dangerous Drugs, 198 LNTS 299, partly
reprinted in BASSIOUNI, M. CH., WISE, BM.: Aut dedere aut judicare: the Duty to Extradite or
Prosecute in International Lav.ondon: Martinus Nijhoff Publishers, 199
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by foreigners admissible as a general rule. Therefore, the Drug Trafficking
Convention permits universal jurisdiction as a subsidiary means of prosecuting the
prohibited conductonly after the extradition has been sought and rejected, and

moreover, makes it dependent upon the provisions of the domestic law.

Similarly strict condtions were included in the 193Zonvention for Prevention and
Punishment of Terroristt’ These conventns represent the early version of g

dedere aut judicaréormula.

If the post1945 conventior$® are analyzed, one can clearly see a departure from the
sanctity of the notion of state sovereignty which explains the previous practice of
attaching verystrict conditions to prosecutions basedtba universality principle.

This trend can probably be explained by the rising desire to avoid the existence of
safe havens for perpetrators of serious criminal offences of international ctficern.
In addition, ina vast majority of hese posfi945 conventiongjniversal jurisdiction is
provided for through the above mentioreatt dedere aut judicareormula, which is

typically construed as follows:

“The State party in territalkggdtander whose
have committed any offence referred to in Article 4 is found shall [...], if it
does not extradite him, submit the case to its competent authorities for the

”

purpose of™prosecution.

139The 1937 Convention for Prevention and Punishment of Terrorism, AfEhHEOConvention for the
Prevention and Punishment of Terrorism, which was adopted by 24 member states @fgie dfe
Nations on November 16 1937ever came into effect.

140 Treaties providing for universal repression include, amongrsti®eneva Conventions of 1949:
1982 Convernidbn on the Law of the Sed;973 International Convention for the Suppressof the
Crime of Apartheid]1970 Convention for the Suppression of the UrldvBeizure ofAircraft; 1970
European Convention othe Suppression of Terrorisrd973 Convention on the Prevention and
Punishment of Crimes Against Internationally Protected Persorisding Diplomatic Agents;984
Convention Against Torture and Otheru@l, Inhuman and Degrading Treatment and Punishment .

141 See for example Preambles to the 1973 Convention for the Supprebsitawful Seizure of
Aircraft; 1973 Convention on the Suppression and Punishment of the Crime of Apartheid;
1984Convention agaist Torture and Other Cruel, Inhuman and Degrading Treatment and Punishment.
For more exhaustive list of treaties includitigs formula, see BASSIOUNI and/ISE, supra note

138.

142 The 1984 Conventiongainst Torture and Other Cruel, Inhuman or Degradingatitent or

Punishment, Article 7(1), (Torture Convention or CAThe terms of the provisions embodying the

obligation to extradite or prosecute modelled onthe ol | ed *‘ Hague for mul a’ , whi c
in the Convention for the Suppression of UnlawBalizure of Aircraft (the 1970 Hague Convention).

This formula combines the options of extradition and prosecution by providing that the state party in

the territory of which the alleged offender is found is obliged to submit the case to its competent

authorities for the purpose of prosecution if it does not extradite the alleged offender. This formula
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This obligation is usually preceded by the provisions reqgithe establishment of

jurisdiction over respective offences:

“ 1. Each State party shall take such mea

establish its jurisdiction over the offences referred to in Artilen the
following cases: (ayVhen the offences ar@mmitted in any territory under
its jurisdiction or on board a ship or aircraft registered in that State;

(b) When the alleged offender is a national of that State;

(c) When the victim is a national of that State if that State considers it

appropriate.

2. Each State party shall likewise take such measures as may be necessary to
establish its jurisdiction over such offences in cases where the alleged
offender is present in any territory under its jurisdiction and it does not

extradite him [ ..]

3. This Cowention does not exclude any criminal jurisdiction exercised in

accordance wi h internal | aw.

Even though thesprovisions are copied from tHE84 Convention against Torture

and Other Cruel, Inhuman or Degrading Treatment or PunishriiBmtture
Conventon or CAT)they appear in the same manner in other treaties mentioned
above. Indeed, the relevant paragraphs make no express mention of universal
jurisdiction however it can be clearly derived from their wording by means of
interpretation:** Paragraph 2 alve does not mention any specific link necessary for
the exercise of jurisdiction and the only condition required is the presence of an

all eged offender in any tert®

i Hoveevey,theu n d e r
strict textual meaning of the articldlows for more interpretations as to whether a
prior request for extradition is necessary before the obligation to proceed with

prosecutiorarises or if the obligation exists even withosticharequest. Nonetheless,

requires states parties to assert jurisdiction over the prohibited conduct even in the absence of any link
between itself and such conduct (universal jucisadi).

143 Torture Convention, Article 5.

144 NOWAK, M., MCARTHUR, E.:The United Nations Conventiomainst Torture: A commentary
Oxford: Oxford University Press, 2008, p. 255; BURGERS, J. H., DANELIUS, THe United
Nations Conventiongainst Torture. Aandbook on the Convention Against Torture and Other Cruel,
Inhuman, or Degrading Treatment or Punishmduston: Martinus Nijhoff Publishers, 1988, p. 133.

145 | pid.
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it is clear from the analysis dfava u x p r ® p*athaa theo Seanck aption is

correct anddading commentaries also take this positfdn.

With respect to universal jurisdiction, later on, other international conventions and, to

some extent, rul es of custcopeafrapplicatarw enl ar
Enabling all states to share the right to jurisdiction in this way is meant to function as

a guarantee against impunity and prevent the alleged perpetrators of heinous crimes
from ‘“finding a safe havaversaljurisdittbnoved count
offenses may derive from developments in international criminal law and the
obligationserga omnesndjus cogensloctrines. This argument, of course, relates to

our prior discussion of t hoagslaionsiodeealno p ment s
[ ...] obl i gat esoohaistomaryelawlobligaioosga omnes ” it foll ow
“t hat such violations of basic rights |
universality principle. Thus, universal jurisdiction over additidmafman rights and

terrorist offenses might arise upohaving that those acts are international crimes

and violations of obligationsrga omnesndjus cogensiorms#®

As a result of these developments, universal jurisdiction came to be seen as applying
to abroader range of crimes than it had done before; including war crimes, crimes
against humanity, genocide and torture. It has been argued that the prosecution of
international crimes under universal jurisdiction is the application of a different and
relatively new principle that used to prosecute the original crimes to which the
principle applied. However, a better view is that the application of universal
jurisdiction to international crimes is merely an evolution of the same concept. This
evolution occured concurrently with the creation of the United Nations and the

increased acceptance of international influences into the domestic space.

148 It was suggested by some delegations (i.e. Brazil) that the exercise of universaitjonishould

be made dependent upon the refusal of a request for extradition, but this idea was rejected during the
discussions. For the overview dfr av au x p rse@BIRGERS & DANELIUSsupra note

144, pp. 31110; NOWAK, M., MCARTHUR, E.supranotel44,pp. 257274.

“"NOWAK, M., MCARTHUR, E.,supranote 144p. 133; BURGERS, J. H., DANELIUS, Hsppra

note 144,p. 255; BOULESBAA, A.:The UN Convention on Torture and the Prospects for
EnforcementThe Hague: Martinus Nijhoff Publishers, 1999,222. See also GUENGUENG, &t

al., Committee Against Torture, Decision, Communication no. 181/2001, para 9 available online at
http://www.globalhealthrights.ordtéca/suleymaneyuengueneet-al-v-senegallretrieved 3.11.2014].

““See BASSI OUNINnt ef.naCtH.anal Crimes: ‘Jus l@Gwgens’' an
and Contemporary Problems/ol. 59, (1996), p. 63 [hereinafter BASSIOUNIus Cogensand

Obligatio Erga Omneg In addition, on further clarification ojus cogensnderga omne®bligations

see Section 3.4Mithin this thesis.
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It was not only the establishment of multiple conventions and the adding of new
offences to the list of crimes faljnunder the scope of universal jurisdiction, but also

that during this period universal jurisdiction was stipulated in practice especially in

relation to theaut dedere aut judicargrovisions. Many important and highly

relevant proceedings, which also layhe f oundati on f or today
universal jurisdiction, took place. The most remarkable being the Eichmann

precedent.

3.1.2.1The Eichmann Trial and its Reliance on Universal Jurisdiction

One of the milestones in the prosecution of crimesnagdiumanity is the well

known Eichmann Triat?® The Eichmann Trial in Jerusalem in 1962, is one of the
most significant judicial precedents where the court relied on the universality
principle and is considered to be the most prominent demonstration if@rsat
jurisdiction over genocide. It involved the prosecution of Adolf Eichmann who was
suspected of ordering the mass murder of Jews during the War. He was abducted by
the Israeli secret police in 1960 from Argentina where he was hiding and indicted by
an lIsraeli domestic court in accordance with Israeli lavthe Nazis and Nazi
Collaborators (Punishment) Act of 1950. This domestic law was modelled on the
Genocide Convention, and was intended to prosecute such crimes committed against
the Jews. What wasxtraordinary was that Israel exercised its jurisdiction over
Eichmann, who was not an Israeli national or resident, for crimes committed outside
its territory before the existence of the State of Israel. Eichmann appealed against his

conviction by the Disict Court of Jerusalem in 1963°

The District Court of Jerugam relied on two distinct basder jurisdiction — the

universal character of the crimes in question and their specific character to

149 The Eichmann Trials consist of two decisions, on the one hand a decisions by the District Court of
Jerusalem, and ondlother hand a decision by the Supreme Court of IsAdiglrtney General of the
Government of Israelv. Adolf Eichmann,District Court of Jerusalem, 12 December 1961.
International Law Reportvol. 36 [hereinafteEichmanncase, Dist. Ct.] and 29 May 19@#reinafter
Eichmanncase, Supr. Ct.].

WAs chief of the Gestapo’'s Jewish Section, Eich
persecuti on, deportation, and extermination of hur
responsibilities was supervigin t he * f i nal sol ut i—apldntoefacuatchamdtd e wi s h ¢

exterminate some eleven million Jews and others in Germany.
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exterminate a Jewish populatibti As to the validity of tle universality principle, the

District Court confirmed that:

“These cri mes, whi ch struck at t he whol e
conscience of nations, are grave offences against the law of nations itself

(delicta iuris gentiup Therefore, so far frormternational law negating or

limiting the jurisdiction of countries with respect to such crimes,

international law is, in the absence of an International Court, in need of the

judicial and legislative organs of every country to give effect to its criminal

interdictions and to bring the criminals to tridhe jurisdiction to try crimes

under international law is universat®

The Israeli District Court clearly expressed its view on the legality of universal
jurisdiction under international law. It is faio point out that the Court phrased the

right to punish as based on two cumulative sources, the second being, according to

the Court’'s words, the protecibDuetethsor t he
aspect of the decision, some scholars view itaaseak support for universal
jurisdicion™®™ However, nothing in the District Co
that it would consider the universality principle standing alone insufficient. Quite to

the contrary, it refereegdthough et tthiee “dmn

jurisdiction’*®

Furthermore, the Supreme Court of Israel, in its subsequent judgment, fully
concentrated on the universality principle, particularly with regard to the fact, that

some of the crimes in question were diegctagainst nodewish groups, such as

Poles, Slovenes, Czechs and gyp5i€T. he Supreme Court reitera
and murderous effects [..] so embracing and

community to its very foundationd®’ Additionally staing that:

151 Eichmanncase, Dist. Ct., para. 11.
1521bid., para. 12 (emphasis added).
153 |bid., para 30.

154 Bowett doubts the reasomjrof the courts and claims that the Eichmann Trial was an extraordinary
case where no basis was for universal jurisdiction. See BOWEHIpranote 25, p. 12. Moreover,
Bowett opposed the extension of national jurisdiction based on universal jurisdioitbnp. 14.

%5 Eichmanncase, Dist. Ct., para. 30.
1% Eichmanncase, Supr. Ct., para2.
7 bid.

54



“The State of | srael [ ...] was entitl ed, pur
jurisdiction and in the capacity of a guardian of international law and an

agent for its enfor®®ement, to try the appel

The Supreme Court therefore upheld thatvés sufficiently justifiable to apply
universal jurisdiction because of the characteristics of the crime dealt with in this
case. It further stated that the same arguments justifying universal jurisdiction over
piracy — the important interest of the intetional community- justified the Israeli
jurisdiction over the present case as including war crifffess a result, both the
District Court and the Supreme Court upheld Israeli universal jurisdiiorhe

ruling of the Israeli courts met with little oronopposition. Most importantly,
Germany, as a country of nationality of the accused, did not protest against Israeli

jurisdiction.

Finally, whether or not the Eichmann trial can be interpreted as a precedent for
universal jurisdiction will remain a pointf @ontroversy and it will be up to each
scholar to decide. Nevertheless, my view being that the Eichmann trial has indeed
influenced the future claims of universal jurisdiction and nowadays, many people cite
the judgmentas an indication of universal judition over genocide becoming

customary international law.

3.1.2.2From Demjanjuk to Pinochet

In 1983, Israel requested extradition of John Demjanjuk from the United States to
stand trial on charges connected to his alleged service iSthatzstafig ' (S at
the Treblinka concentration camp in Poland during the Second World"*Var.

Demjanjuk objected to the legality of Israeli jurisdiction pleading that he was neither

158 | pid.
19bid., para. 13(c).

180 additionally it should be mentioned that as the basis of the Israeli jurisdiction the Courts recognized
three jurisdictions: a@ssive personality jurisdiction, protective jurisdiction, and universality
jurisdiction. See, for instance, Amnesty Internatiofathmann Supreme Court Judgment: 50 years
on, its significance today, (2012), available online at
http://www.amnesty.org/en/documents/IOR53/013/201 Jfetvieved 3.3.2015].

181 Schutzstaffeln der Nationalsozialistischen Deutschen ArbeitergartBrotection Squadron).

182 30hn Demjanjuk v. Joseph Petrovsiédpited States Court of Appeals (Sixth Circuit, 1985) 776 F 2d
571[hereinafterDemjanjukcase].
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an Israeli national nor resident; the alleged crime was committed in the teaitory
Poland; and because the nation of Israel did not exist at the time of the alleged

commission of the crim&?

The US extradition request could only be granted if the crimes in question were
committed within the jurisdiction of the requesting state. Caumneseity, the US courts
had an opportunity to pronounce on the legality of universal jurisdiction. The 6th

Circuit Court of Appeals stated that

“Israel is seeking to enforce its criminal
Nazi collaborators for crimes uningally recognized and condemned by the

community of nations. The fact that Demjanjuk is charged with committing

these acts in Poland does not deprive | sra

In addition stating that:

“Thi s uni ver s aldobnthe agsumptiorcthiapsbnee crimes atea s e
so universally condemned that the perpetrators are the enemies of all people
[...] neither thenationality of the accused or the victim(s), nor the location of

the crimes is significant. The underlying assumptioth#& the crimes are

offences against the law of nations or against humanity and that the

4

prosecuting nation®is acting for all nati ol

These passages represents a clear confirmation of the universality principle by US
courts and the affirmation thatist a matter of the international communitysaghole

to fight war crimes. The courts in thBemjanjuk case thus affirmed Israeli
jurisdiction based solely on universal jurisdiction, compared to the Eichmann trial, in
which the court recognized protectigad passive personality jurisdiction, in addition

to universal jurisdiction. Some tend to claim that a shift of emphasis can be noticed
over the time elapsed between these two cases towards more acceptance of universal

jurisdiction%®

183 bid., p. 580.
184 bid.
185INAZUMI, supranote 78, p. 80.
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A few years later, ir998, thePinochet®® case became the most noteworthy within
the development of international criminal 18%.The former Chilean head of state
Augusto Pinochet was arrested in London following an extradition request by Spain
to prosecute him on allegations génocide, terrorism and tare under the 1984

Torture Cmvention*®®

The decision was grouralaking because the majority of the U.K. House of Lords
held that, under th€orture Convention, a former head of state could be extradited to
a third state (Spa), for alleged torture committed in another state (Chile) against
nationals and nonationals of the third state while the accused held office. Even
though the main issue at hand wabkether Pinochet, as a former head of state,
enjoyed immunity from proseition, a remark made by Lord Browne Wilkinson with

respect to universal jurisdiction expressed that:

“ T hus cogensature of the international crime of torture justifies states in
taking universal jurisdiction over torture wherever committed. Intennalio

law provides that offencgas cogensnay be punished by any state because
the offenders are common enemies of all mankind and all nations have an

equal interest in their apprehension and prosectitfén

Lord Millet also agreed that there exists a rolanternational customary law under
which international crimes attract universal jurisdictt6hLord Phillips pointed to

the recent developments in international criminal law and concluded that it remained
an open question whether international law atdiven time recognized universal
jurisdiction” Taking into account the differences in the opinions of the law lords,

commentators differ in their views on what overall impact the Pinochet judgment has

1% The Pinochet case is comprised of many court proceedings in various states, such as Britain, Chile
and SpainRegina v. Bartle and the Commissioner of Police for the MetropolicGthdrs(Ex parte
Pinochet), House of Lords, 24 March 1999 [hereinafter Pinochet IlI].

®Hailed as “signal[ing] the birth of anestyew era f
International: Pinochet decision: The Birtti a New Era for Human Rights, 9fbecember 1998,

available online at http://www.commondreams.org/pressreleases/Dec98/120998f.ptrieved

3.2.2015].

188 Signedon 10th December; effective since 26 June 1987.

189 Regina v. Bartle and the Commissioner of Police for the Metropolic @tiers (Ex parte
Pinochet), House of Lords, 24 March 1999, opinion of Lord BroWfikinson. [Hereinafer Pinochet
.

170 bid., Opinion of Lord Millet.
1 bid., Opinion of lord Phillips.
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had on the acceptance of the universality princiffi¢dlowever, the reaction of the
international community to the Pinochet judgment has lkeanthe issuing of an
arrest warrant by Spain against Pinochet symbolized the recognition of the interest of
the international community in ending impunity of indivitkiwho have committed
heinous human rights offences.

During the Pinochet period the jurisdictional system underwent a great transition in
conjunction with the development of international criminal and humanitarian law.
The twoad hoctribunals, namely théCTY and ICTR, where establishé®. Even
though their Statutes did not explicitly suggest the exercise of universal jurisdiction
by states, tby have made a great impact oniversal jurisdiction. Consequently,
encouraged by the establishment and functidhetwoad hoctribunals the effort to
establish a permanent international criminal court gained momentum. As a result, the
ICC Statute was adopted on 17 July 1898,

In sum, the period after the Second World War revealed the expansion of universal
jurisdiction for core international crimes to its contemporary scope, but indeed its

current features are reflected in the dramatic development of international criminal
law and human rights consciousness in the aftermath of the Second World War. This

expansiorderived from the growing world consensus condemning such crimes.

One can therefore conclude, from theefming analysis on the second evolutionary
stage, that apart from piracy and slavery, universal jurisdiction was only truly
recognized following Wod War 1l, and further harmonized whewt dedere aut

judicarebecame an accepted instrument in multilateral treaties.

172 5ee for instance, ORENTLICHERupranote 82, pp. 13839; REYDAMS,Universal Jurisdiction,
supranote 19 p. 209; BASSIOUNI, Universal Jurisdictiosypranote 114, p81.

173 5ee further on the establishment of the agchoctribunals CASSESHnternational Criminal Law,
supranote 28, pp. 25261; BANTEKAS,supranote 15, pp. 40322.

"% The General AssemblgreatedAd Hoc Committee on the Establishment of an Intewrai
Criminal Court in 1995, In order to formul ate
instrument the GA decided to establish another committdhe Preparatory Committee on the
Establishment of an International Criminal Court. See Repbthe Ad Hoc Committee on the
Establishment of an Internabal Criminal Court UN GAOR, 50tlsession, Supp. No. 22, UN Doc
A/50/22 (1995); GA Res.50/46 (11 December 1995).
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3.1.3 Modern Application

This development has led some scholars to claim that once a crime rises to the level
of a violation ofjus cogns’®, it is automatically subject to universal jurisdiction;
states have an obligatiserga omnego prevent such a crime to go unpunish@d.
While others, along with domestic courts on the whole, have not accepted this
argument, declining to use univergalisdiction in the absence of specific legislature
implementing international treaty obligations, and such legislation is not common

even in the presence of wide treaty ratificatich.

The estabBhment of the ICC has furthduelled the debate, as it e first
international court whose jurisdiction is not limited to a particular conflict as the rest
of the ad hoctribunals are. It is the first such treaty to house jurisdiction over the
most notablgus cogensrimes under one roof. It is, however, iied only to crimes
committed after 2002 on the territory of member states or by their nationals, and most
importantly, it does not actually exercise true universal jurisdiction as priority is
given to the state where the crime was committed or the dtatieich the accused is

a national.States that have ratified thataBte have been forced to reexamine their
criminal codes and make changes to bring themselves in line with the Rome Treaty.

3.1.3.1The Belgian Law andhe Arrest Warrant case

The Belgian law (or Statute)of 1993 and 1999 ha® be mentioned but they are
considered as among the mostraaching national laws on universal jurisdiction.
Belgium adopted a domestic law in 1993 to punish grave breaches of the Geneva
Conventions. According tthis law, the Belgian courts had jurisdiction irrespective of
the place of the commission of such offences as well as the nationality of the suspect
or victim. In February 1999, Belgium amended the law to include explicitly genocide

and crimes against humigy. As a result, universal jurisdiction over genocide became

7> The notion ofjus cogensn international law encompasses the notion of perempionns in

international law. In this regard, a view has been formed that certain overriding principles of
international |l aw exist which form ‘a body of jus
accepted that no state may derogate by wayeaty. This concept of peremptory norms was codified

in Article 53 of the 1969 Vienna Convention on the Law of Treaties (VCLT). See BASSIDAII,
CogensandObligatio Erga Omnessupranote 148, pp. 6%6.

8 INAZUMI, supranote 78, p. 124.
Y7BASSIOUNI, Jus CogensindObligatio Erga Omnessupranote 148, p. 63.

59



laid down in the Belgian law. What is extraordinary is that Belgium attributed to itself

a socalled universal jurisdiction in absentia thus enabling its courts to hear any case

where the susptis allegedd have committed a crime listadthe law, even without

the presence of the susp&ét.The attribution of such a wide scope of universal

jurisdiction — namely the universal jurisdictiom absentia- to the Belgian courts

affected diplomatiaelations with some states, resulting in oppositions towards the

law. This resulted in the Belgian law being amended dramatically in 2003 and
universal jurisdi ct’fHowever, as Lanbes lebserveain put * a s
his recent articlé Uni vJleursiaddi cti on | s Not Disappear:i |

Enforcer t o ‘uNwersalSj@isdetionHtiaals ever cobre international

crimesdid in fact not diminish after the amendments to the Belgian |a&20@3 and,

the same applieso the Spaish law in 2009.Thus the practice ofuniversal

jurisdiction has declined, althougiot substantialyAc cor di ng t o ,Langer '
after theBelgian amendment&oth national and internationaburts heard 21 of the

39 universal jurisdiction trials @ at least one core international cric@nmmitted

during the periodof 1961-2013. According to this, inthe tenyear period 02004

2013,53.8% of all universal jurisdiction trials over core international crimvese

held8°

The International Court of Juse dealt with a case filed by the Democratic Republic

of Congo against Belgium in October 2000, but Belgium had issued an arrest warrant
against the Congolese Minister of foreign affairs at that time, Yerodia Abdoulaye
Ndombasi. Even though this case deadinly with the question of immunity and the

ICJ did not rule on the legality of universal jurisdiction in absentia asserted by
Belgium, this question was nevertheless discussed at the hearings where the judges

displayed their different views on the se’®! Belgium, among others, upheld at

18 REYDAMS, Universal Jurisdictionsupranote 19, pp. 10209; STURMA, supranote 135, p. 181;
INAZUMI, supranote 78 pp. 9394; 9697.

79 The new Belgian law required that the foreigner who wighesubmit a case, to be residence in
Belgium for a minimum of 3 years. Until very recently, also Spain allowed for a wide universal
jurisdiction of its courts with regard to genocide and several other treaty crimes. However, the law
changed in October 200and recently the prosecution is only allowed when the victims are Spanish
nationals or when the perpetrator is present in the Spanish territory.

)] ANGER, M.: “Universal Jurisdiction Is Not Disap,|
“No Safe UHmavear s al Joulnalrof sernatidnal cCriniinal JusticeVol. 13,
(forthcoming2015) available online alttp://papers.ssrn.com/sol3/papers.cfm?abstract_id=2567036

181 The Arrest Warrantcase supranote 83, para. 21.
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the hearing that it also had a clear and reasonable link with the acts in question

because of the Belgian nationality or residence of the victim of thos&acts.

Several judges expressed views on the subject in itidridual opinions; some in

favour of universal jurisdiction but otheedid not approveof it. In paricular, the

widely cited joint Separate @pon of Judges Higgins, Kooijmans and Buergenthal

concluded that universal jurisdiction is available with rdg piracy, war crimes

and crimes against humanity affirming that there was no law prohibitifid) For
instance, Judge Van den Wyngaert maintaine
does not necessarily mean that the suspect should be predéset territory of the

prosecuting State. Assuming the presence of the accused, as some authors do, does

not necessarily mean t H%aQn the pthei land,athe | e g a |
existence of universal jurisdiction was denieddloyh President Guillaneand Judge

Rezek'® President Guillaume statéedh at “i nternati onal | aw doe
jurisdiction; still |less does®Thaisseofcept un
universal jurisdictionin absentiawill be further clarified inSection 3.2.1 of this

study. However, from the opposing views given by the judges in this case the scope

of the rules applicable to universal jurisdiction are still unclear.

3.1.3.2The Princeton Principles on Universal Jurisdiction

In 2001 a group of intermai o n a | criminal |l aw schol ars f
Princp| es on Uni v e $he Princktorr Arirciglés @dnsiso af fourteen

points which establish guidelines for the use and development of universal

182\bid., para. 25.This stipulateshat the arrest warrant was based on passive personality jurisdiction.

183 bid., Joint Separate Opinion, para.-60.
18 bid., Dissenting @inion of Judge Van den Wyngagpara. 53.

185 |bid., Separate finion of Judge Rezek, para. 6. He concluded that an examination of international
law demonstrated that, as it currently stands, law does not permit the exercise of criminal jurisdiction
by domestic courts in the absence ahg connecting circumstance with the exercising state.

1% pid., Separate @inion of President Guillame, para. 16. See also more recent situations in which
arrest warrants or indictments were made in the exercise of universal jurisdiction by natiorsal court

For instance, in 2008, Rwanda's Chief of Protocol
handed to the French. The French court had issued a warrant for his arrest and was trying him on the
basis of wuniversal |juriitsyditot inur deer dmarrged satdfon' o oom)

year Spanish Courts indicted former and current military officials of Rwanda over genocide, war
crimes and crimes against humanity.

187 Princeton Principlessupranote 5.

61



jurisdiction. It enumerates the fundanteda of universal jurisdiction anthe crimes
subject to universal jurisdiction, menti o

crimes, and crimes against peace, ®crimes a

The purpose of these Principles was to adeatite continued evolution of
international law and establish parameters for the usage of universal jurisdiction.
Unfortunately, this documemberelyprovides guidance and it has not grown to have
substantive influence on the development of universal jotisd, although it has
provided some directions to courts invoking universal jurisdiction. Perhaps if the
Princeton Principles would have received wider attention as a document establishing
the basis for universal jurisdiction; universal jurisdiction migave turned out to be

more accepted and less controversial.

3.1.3.3Debates undertaken by the UN General Assembly Sixth Committee

It is so that the lagrand practice relating to universal jurisdictionra still in

transition in the twentyirst centul. Discussions are still being undertaken at
international forums on the principles’ S
continuing debates indicate how sensitive and complicated the principles are, and at

the same time, it reveals the willingneggshe international community tat least try

to reach a consensus on the subject.

The most noteworthy discussioasd reporton the principle have been undertaken

by the UN General Assembly on the itéthe scope and application of the priple

ofunv er s al | Umesegapbarts have deeld prepared pursuant to GA multiply
resolutions by which the Assembly requested the Secr&amgral to prepare reports

on the basis of information and observations received from Member States and

relevant obsems on the subject of universal jurisdiction.

In October 2009, the igy-fourth session of the UN General Assembly Sixth
Committee started its first debate on the principle of universal jurisdiction through a

proposal raised by the representative of Rwamddehalf of the Group of African

B bid.,Pri nci pl e Criomes' Sknrdieorusl nt ernational Law’.
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States’®® Due to the diversity of opinion no consensus could be reached. This
demonstrates that nations have different views on the legal status and application of
universal jurisdiction. By a resolution adopted at thesiseseach member state was

invited to express its opinion on universal jurisdiction. In 2010, comments from

almost 44 governments were received which highlighted the fact that there are still

major differences among states on the tdplGovernments nevéreless agreed that

major achievements had been made in international law and international cooperation

was constantly being strengthened, thus r¢
practical recognition to international criminal jurisdiction, as veslto prosecute

based on univ®rsal jurisdiction.

At its Sixty-sixth session the attention had shifted from considering solely the concept
of universal jurisdiction into emphasizing, in particular, on the conditions, restrictions
and limitations on thexerciseof universal jurisdiction (for instancenmunities, the
presence of the suspect and that priority shoulddoerded to territoriality abasis

for jurisdiction). It was, among others, concluded that if these limitations would be
respected, statesould avoid impairing friendly relation'S? In addition, it was noted

that a focus should be put on distinguishing universal jurisdiction from the principle
of aut dedere aut judicar€® In 2012 (at the &ty-seventh session) the discussions
where concludedy representatives highlighting that universal jurisdiction should
only be a last resort in combating impunity and should only be used in exceptional
circumstance’* 1t was stated that “states shoul d

universal jJumwhedi otihem [St.&taedsreplesertativbsai | ed |

189 UNGA, Report of the Sixth Committee. Sixtyurth session o lhe scope and application of the

principle of universal jurisdictioh , No. A/ 62/ 425 (16 D efeughn8Bession, 2009) ; l
Agenda 84 Resolution adoged by the General Assembly on 16 December 366%he report of the

Sixth Committee (A/64/452)No. A/IRES/64/117 (15 January 2010).

10 UNGA, Report 6 the SecretarGeneral prepared on the basis of comments and observations of
Governments. Fiftyfifth session onfi he scope and application of the priple of universal
j ur i s dNocA/6b/b8h supranote 6.

¥1bid., p. 4.

192 UNGA, Report of the Secretaf@eneral. Sixtysixth session ofi t soepe and application of the
principle of universal jurisdict n, ®do. A/66/93 (20 June 2011).

193 Comment made by the Argentinian governmésidl., p. 28.

19 UNGA, Report of the Secretafgeneral. Sixtyseventh session dfie scope and application of
thepring pl e of uni v eNo.SABT/116, (28 Jure®@2).ct i on 0,

¥ Comment made by Malaysia's delegate. See Genera
releases, 18 October 2012. Available online hép://www.un.org/press/en/2012/gal3442.doc.htm
[retrieved 2.2.2015].

63


http://www.un.org/press/en/2012/gal3442.doc.htm

warned against selective and political use of the principle, which undermines the
sovereignty of state'S® Moreover, during the i8ty-eighth session it was pointed out
that the application of univsal jurisdiction should be regulated at the international

level to avert any unwarranted and selective'tise.

During last summer, at the Sixtyinth gssion, delegates turned to the essential
elements of the principle, namely, thdtetscope and applicatioof universal
jurisdiction must beclearly definedto avoid abuse of the principle which might
otherwise endanger international law and order. Many representatives called for a
way to find consensus on the subject, pointing out that the topic had appeared
Gener al Assembl y’ s a gpelitictzation dofi the prinziplea b u s e a
particularly with regard to the African stat€&.It seems that finding a holistic

definition on universal jurisdiction had once again become an issue.

3.2 Universal Jurisdiction1 Clarifying the Basic Concept

Universal jurisdiction is indeed an exceptional principle of a special character which

implies that a state may invoke universal jurisdiction over serious crimes committed

by individuals without any nexus what so ewve thus usually being defined

negatively. Unlike the other heads of jurisdiction, there is generally no accepted
definition of universal jurisdiction at the present. Multiple definitions and
commentaries have been set out by scholars and academics rirtcodarify the
concept, al |l of which wusually have define
the normal jurisdictional link to the national legal system attempting to exercise

universal jurisdictiort®®

1% pid.

97 UNGA, Report of theSecretaryGeneral. Sixtyeighth session ofi t Bcepe and application of the
princi pl e of uni v eNo.sA®3/113, (26 Jure 8013).t i on o,

19 UNGA, Report of the Secretafgeneral. Sixtyninth sessiomnfit he scope and applicat
principle of unNovA6e/E74, (23 july 20045 ek ialsotGeneral dssembly meeting

coverage and press releases, 15 October 2014. Available online at
http://www.un.org/press/en/2014/gal3481.doc.ratrieved 122.2015].

For instance, Reydams suggest that wuniversal | u

territoriality or nationality between the State and the conduct or offenders tloe State seeking to

protect its secur iUnyersa Jurisdictiegupran.ot eREWDAMS, 5; O’ Keef
it as “the assertion of jurisdiction to prescribe
at the time ofthe e | e v a nt O’ ckoEhEaianote 21 p. 745.
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The main purpose of universal jurisdiction lisked to the idea that international
crimes affect the international commtynas a whole and are of sughavity to lend
the exercise of the universality principle, as can be concluded from the case law

inquiry on the historical development of the unsadity principle.

Accordingly, the principle is often justified on the basis that the offence in question,
whether a crime under international law or a crime of international concern, is an
attack on fundamental values shared by the international comm#énigw states

have pointed out that it is the heinous nature of the crimes concerned that makes
universal jurisdiction acceptable under international law. For instance, as was
explained in thddemjanjukcase (involving a request for the extradition ofeaspn

charged with war crimes and crimes against humanity during the Second World War):

“This wuniversality princis@rneerimessasebased on t
souniversally condemnetthat the perpetrators are teaeemies of all people

Therefore, ay nation which has custody of the perpetrators may punish them
according to its | aw”applicable to such of

The same rationale was cited in tRechmanncase where the District Court of

Jerusalem noted that:

“ T haehorrent crimesstruck at thewhole of mankindand shocked the

conscienceé*of nations.”

These passages specify that thio legisof universal jurisdiction is justified on two

main ideas. Firstly, some crimes are so grave that they harm the entire international
society. Secondly, the gridy of these crimes implies that no safe haven should be
available for those who commit them. In sum, the essence of universal jurisdiction is

therefore the absence of a link between the crime and the prosecutifffstate.

Moreover, when observing the uengality principle the traditional approach is to
distinguish between two types (or rather situations) on which universal jurisdiction is

comprised of. Primarily, whether the prosecuting state may exercise universal

20 pemjanjukcase supranote 162, pargemphasis added).

21 Eichmanncase supranote 149, par&26 (emphasis added).

21 n addition, O Keefe also captur etonwheristatnpe essent
that “it is sufficiently wel/ agreed that wuniversa
prescribe in the absence of any other accepted jur|
See O' kKhpEROE2], p.745.
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jurisdiction onlywhen the alleged perpator (after the commission of the alleged

crime and at the time of the initiation of the exercise of the jurisdicisopesent in,

or becomes eesident or citizen of, the prosecuting state; so called conditional
universal jurisdiction. Secondly, winer there does not have to exist any dudh

with the prosecuting state; so called ‘“abs

3.2.1 Conditional or Absolute Universal Jurisdiction

Conditional universal jurisdiction is the narrower notiortha princple, under which
a state may prosecute a person only if he or she is present on the territory of that

state?®®

The issue essentially is whether, for the exercise of universal jurisdiction, the
presence of the accused on the territoryo(s® | foreird depehensionis ) 1 s requi r €

as a condition.

Some commentators have argued that di ffe
avail abl e, for exampl e, simple capture or
would be seHdefeating to add conditions which wduender universal jurisdiction

akin to a traditional connecting factor, and thus lose its specific amd s on®*d 6 °t r e
In addition, conditional universal jurisdiction is usually associated with the condition

that the suspect was not, or cannot be, ditgd to a state having jurisdiction and that

is able and willing to prosecut&

It can be asserted from international instruments as well as state practice that the
narrower or conditional notion, of universal jurisdiction is a more preferred Faay.

instance, conditional universal jurisdiction was also supported by Cassese, who wrote

that universality may be asserted subject to the condition that the alleged offender be

on the territory of the prosecuting state at the time charges are brought an@lcrimin

i nvestigations commence. I n his own words:s
subject to the condition that the alleged offender be on the territory of the prosecuting

state. It would seem contrary to the logic of current state relations to authorize any

state of the world to institute criminal proceedings (commence investigations, collect

23RASTAN, supranote 106, p. 137.

24 ABI-SAAB, G.:“ The Proper Rol e o fJoutdal bfunéernatiankl Cminali sdi ct i o
Justice Vol. 1, (2003), p. 596.

2058 TYRMA, supranote 135, p. 180.
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evidence and lay out charges) against any foreigner or foreign state official allegedly

cul pable of seri o@%In additor rfroma the OM &énerat r i me s .

Asseembly sixtyninth session it seems that there is a tendency among states to be
more in favor of the restrictive exercise of universal jurisdiction. Hence, some states
require a link between the accused and the forum state; that link being at least the

preence of the suspect in the prosecuting stite.

On the other hand, absolute universal jurisdiction refers to jurisdiction when no link
whatsoever is required between the crime and the state exercising jurisdiction over it.
The state may prosecute the pergoespective of where the crime occurred or the
nationality of the perpetrator or victim, and what is more, even regardless of the
presenceof the accused on the territory of that stdfelt is widely agreed that
“uni versal j ur i s diraughly defined as thea @osdacting iofaan ¢ a n
investigation, the issuing of an arrest warrant, and/or the bringing of criminal charges
based on the principle of universal jurisdiction when the defendant is not present in
the territory of the acting state. Thiefinition does not include adjudication of the

c a s”®8 Actordingly, this concept of universal jurisdiction allows state authority to
commence investigation of a perssuspected of serious international crimes and to

gather evidence, even without the setfbeing in the territonyir{ absentid.*°

The exercise of absolute universal jurisdiction is accepted only within the criminal
codes of a few states, notably that of Belgium and Spain. The best known codification
of absolute universal jurisdiction was tBelgian Law from 1993 with respect to
serious violations of humanitarian law, regardless of their commission. In 1999, the
Belgian Law was amended addiggnocide and crimes against humanity to the list.
However, in 2003 significant changes were madeh& Belgian Law reducing the

applicability of it?**

28 CASSESE, Is the Bell Tollingupranote 1, pp592; 594.

27 UNGA, Report of the Secretafgeneral. Sixyn i nt h s ahe scope and application of the
principle of universal jurisdictioh , No. ARIWYI013H514. (

28 CASSESE, International Criminal Lasypranote 28, pp. 28@87.

9 COLANGEL O, The New Universal Jurisdiction: In Absentia Signgliover Clearly
Def i ned Ge€orgetomm ddurnal of International Lawol. 36(2), (2005)p. 543 [hereinafter
COLANGELO, The New Universal Jurisdiction].

Z0STURMA, supranote 135, p180.

21 This was,inter alia, because actions were brought against the former president of the USA, George
W. Bush, and other USA representatives. Now the Belgian Law on universal jurisdiction has been
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3.2.1.1 Pros and Cons of Absolute Universal Jurisdiction

Currently there are high objections to the exercise of universal jurisdigiion

absentia*? There are both political and practical obstacles wherpfihes to the

exercise of absolute universal jurisdiction. Consequentlynay easily lead to

infringement of the sovereignty of foreign states and to undesirable competition

bet ween jurisdictions of di fferent. states
Among the main political reasons are immunities of high ranking state official. Thus
diplomatic and political tension might arise between the state seeking to commence
proceeding against the foreign Head of State or Prime minister of the forum state.
Additionally, the opponents of universal jurisdictionabsentiaalso submit that the

presence requirement would reduce the risk that the exercise of universal jurisdiction

might be abused by states for their own political éfgsnd t hat it woul d
chaotic and arbitrary met ho? peofitngeamf or ci n
particular state “[..]to &%durthearore racticalpol i c e
obstacles such as gathering and obtaining evidence, calling withesses and requesting

mutual leghassistance.

In contrast, there are also those who favor the exercise of universal jurisdction
absentia These commentators claim that the exercise of absolute universal
jurisdiction is essential for the effective enforcement of international crifgine’®

Firstly, i n this regard, Col angel o for in:

significantly reduced, and can only be applied wittpees to Belgian nationals or foreigners having
resided in Belgium for deast three years. See furtt&ftURMA, supranote 135p. 181.

212 5ee for instance the Separate Opinionuafgé Guillaume to the judgment of th@J in the Arrest

Warrantcase,inwhi h he came to the conclusion that “neither
law provide aState with the possibility of conferring universal jurisdiction on its courts where the

aut hor of the offence i s -HpAnrelarie Slaaghter hasrobserveds t er r i t
that the exercise of universal jurisdictionabsentia® i s actually quite rare,” poi
many judges to insi st -themplus'providedvbg someadiemgntuof dnesadthect i on p
more traditimn a | bases of jurisdiction.” See SLAUGHTER, A

Jurisdiction and Nat i on aUniveGal duristicion: Natiomal QdutE€dand O, S. (
the prosecution of serious crimes under international 2004, p. 170.

BRABI NOVI TCH, R.: “Uni v e rFerégham IptermatiosadLavcJourngMol. i n absen
28, (2004), pp. 502; 52522.

24 COLANGELO, The New Universal Jurisdictiosppra note 209 p. 550 (addressing arguments
against the exercise of universal jurigitin in absentid.

Z5REYDAMS, Universal Jurisdictionsupranote 19, pp. 17476.

Z8 COLANGELO, The New Universal Jurisdictiosypranote 209 p. 571Colangeloar gues t hat “by
enabling states to conduct investigations and issue arrest warnrafisentiaover grave violations of
international law, universal jurisdictian absentsa d vances t he fight against i mp
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in absentiaserves as a type of punishment of offenders, keeping them in hiding and
preventing them from moving free’l'y withi

113

Seondly, the exercise of universal jurisdiction absentiamay , t hrough
combination of awake p cal | and *2indoce the stasesprasemving, a”
suspect on its territory, to terminate the impunity granted to such a perpetrator.

Ryngaert elaborase

“I Tl he mere initiation of an investigation
jurisdiction] [...] could set in motion a flurry of investigative and

prosecutorial activity in the territorial state. The bystander state's

investigation may indeed bring light a past that was not particularly bright,

and strengthen the hand of progressive domestic powers that want to bring

the presumed offenders (often belonging to a former regime) to justice in the

territorial state. At the end of the day, that state alaats tomaintain its

reputation on the international scen@®

Commentators often refer to such impact on the stabmhag the perpetrators as the

“ Pi n o c h eointing tofthe mdreased willingness of Chilean authorities as well

as other stateshroughout Latin America to prosecute and punish perpetrators
belonging to former dictatorial regimes in the wake of the proceedings undertaken in
several European countries against former Chilean dictator Augusto Pinochet under a
doctrine of universal jisdiction®?° Lastly, the exercise of universal jurisdictiam
absentiais often essential in order to preserve a record and evidence of the crime.
Commentators have noted that “0f a state
gathering because the offemds not within its borders, crucial tirsensitive
evidence may disappear before a thorough investigation can be conducted and a
sound case brought. This delay could wipe out the possibility of conviction and result

in an effecti v e Hemce proposmg thei exepcisen of unjversal

#7bid., pp. 572573.
8 RYNGAERT, Jurisdiction supranote 20, p. 174.

29 |bid., pp. 173174 (emphasis added); See further, ROARRIAZA, N.. " Uni versal Juri sd
Myt hs, Real ities, and Prospects: T h eNewPENnglaodt h e t Pr e
Law Review)ol. 35, (2001), pp. 31:316; RABINOVITCH, supranote 213 p. 520 (citing Naomi

RohtArriaza for the proposition that esase of jurisdictionin absentiacan spur the perpetrator's

home country to reconsider prosecution).

220RYNGAERT, Jurisdictionsupranote 20, p. 174.
221 COLANGELO, The New Universal Jurisdictipsupranote 209 p. 576.
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jurisdictionin absentia®* woul d i ncrease the | ikelihood o

facilitate the gather®®®ng of evidence and t

While many commentators favor the view that the exercise of universalighios in
absentia is not prohibited under current customary internation&ffamgst states are
currently reluctant to pursue such pracfiteUnder the laws of several states, a

perpetrator’s mere presence i nfunivesdlate i s
jurisdiction by that state, even where the perpetrator only intended such presence to

be brief??®

Underlying state reluctance to exercise universal jurisdiciionabsentia are

legitimacy concerns. The presence requirement adopted by mamysstatt suggest [ s]
general discomfort with the notion that States can prosecute anyone for international

cCri mes regardl ess 0 #® Bya imgjstingt onathei présencea | ne x

requirement, courts “try to creafe such a

It is so, that the application of absolute universal jurisdiction has only been applied in
relatively few cases. Presumably the two best known cases where absolute universal
jurisdiction was applied are the Eichmann in Israel and Pinochet in Unitepiéin,

both dealing with crimes against humanity and torture. MoreovetheanArrest
Warrant case three ofthe ICJ judges explicitly distinguished between universal

jurisdiction in absentia and triale absentia o bserving that “some

22RABINOVITCH, supranote 213 p. 325.

2% |pid., p. 511.Rabinovitch reviews municipal case law that upholds assertions of universal
jurisdictionin absentialbid. p . 515. See Col angel o, who stated ¢t
on the territory of the state when universal jurigdictis asserted provided that certain safeguards

agai nst ab us@LANGELOfTbhel Nevo Wnivatsal Jurisdictiosupranote 209,p. 548;

Further, O Keef e, notes that i f uniivabsestiai j uri sdi
logicallyper mi s si b OIEERESSupmeotel21 ” p . 830; KresfB asserts tha
the Institute of I nternational Law “contains the
uni ver sal jurisdiction i ncslevedeksRERNV e&.t:i galnivwee rascals

over International Gmes and the Institut de Droitlt e r n aJournalrmflhtérnational Criminal
Justice Vol. 4(3), (2006), p. 576.

224 RABINOVITCH, supranote 213, p. 507, who stated th$&a] majority of the Stas that have
implemented the various conventions establishing universal jurisdiction in their national legislation
expressly require the presence of the offender on

25 REYDAMS, Universal Jurisdictionsupranote 19, pp. 861L79. For instance, under Australian law,

“the mere presence (as opposed to residence) of a
of fenses comnbidttedcg. aBrBaadSi"mi |l arl vy, under Canadi an
reqguires the voluntary pr esleyppel24125. Canada of a f or ¢

226 5] AUGHTER, supranote 212p. 173.
227 bid.
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provide for trialin absentia others do not. If it is said that a person must be within
the jurisdiction at the time of the trial itself, that may be a prudent guarantee for the
right of fair trial but has little to do with basid qurisdiction recognized ured

i nt er n at?®®he pdrpetratarsvaf ihternational crimes often find harbor in a
state (typically, their home state) that is unwilling to extradite them to another state

exercising universal jurisdictioft’

3.2.2 Variations of Additional Classificaion

As the universality principle has been gaining attention, some commentators have
tried to categorize the principle further by describing additional characteristics that
universal jurisdiction might entail according to their view. Even though universa
jurisdiction has traditionally been classified as only being either conditional or
absolute, some authors have sought to distinguish universal jurisdiction further. These
classifications are provided in order to facilitate the understanding of universal

jurisdiction.

For instance, Reydams distinguishes three different forms of universal jurisdiction

namely; 1) ceoperative general universality principle; 2)-agperative limited

universality principle; and 3) unilateral limited universality princiofe Reydams

aggregatd this categorization from fastorical observation. To begin with, the-co

operative general principle of universality applies to all serious crifoes)stance,

conduct which is criminal and is severely repressed in jurisdiction of metssst

Here, Reydams withheld that no distinction is made between acts punishable under
international |l aw and by-opat atoinade’ | maevf e rTs
international context in which jurisdiction is exercisetthe judex loci deprehensiosi

enters the proceedings, which would otherwissult from the impossibility of

28 The Arrest Warrantcase,supra note 9, para. 56. (Joint Separate Opinion of Judges Higgins,
Kooijmans and Buergenthal).efv Spanish cases also exist where the Courts allowed criminal
proceedings to be brought even where the accused was not present in Spanish territory, such as in the
Scilingo, Adolfo FranciscaSpanish CentraCriminal Court Audiencia Naciong| Order (autd, (No.
1998/22605), rec. 173/1998, 5 November 198Ril{hgo case) and theCavallo case, Audiencia
Nacional,Criminal Chamber, 20 December 2006, 9 YbIHL.

K|l RBY, M.: Universal Jurisdiction and Judicial
MACEDO, S. (ed.) Universal Jurisdiction: National Courts and the prosecution of serious crimes
under international law2004, p. 251.

Z0REYDAMS, Universal Jurisdictionsupranote 19, pp. 2&2.
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extradition®* Co-operative limited universality principle differs from the
aforementioned in that it applies only to international crimes. Honseoffenses,
although they nght be severe according to national law, are excléifed.
Furthermore, the unilateral limited universality principle applies only to international
crimes and does not require any connection between acts committed and the
prosecuting state. The only condititrere is international nature of the criminal
activityorasReydams arguesrtuj yri sdi ae/btatanhay s be c a u-
unilaterally launch an investigation, evém absentia *** On this third type of
universal jurisdiction, Reydams notes, tliae original purpose of this class of
principle of universality was to fill a gap in international criminal law, which now has
already been filled with the creation of the ICC. Therefore it would not seem right to
attribute more power to national courtisan tothe ICC. Ironical as this last passage
seemsnational courts are still the most suitable forum to deal with the prosecution of

criminals; not to mention if international cooperation among states is at¥and.

Inazumi, approached the subject fromother perspective. He categorizes universal
jurisdiction into two aspects which demonstrate the different nature of universal
jurisdiction. Firstly, Inazumi mention that universal jurisdiction can be characterized

by being permissive or obligatory, andceerdly, whether it is supplemental or
primary?*St arting with the most classic unders
uni ver sal jurisdiction’, which 1in his opi
states are entitled to exercise universal jurigaficif they choose, they are however

not obliged to do so. This categorization regards universal jurisdiction as an
additional right supplementing other national jurisdictidfisthe second category is
“primary per missive unilenger sugplemental toiotked i ct i on
jurisdictiors. In this case, if there is any extradition request from other states there is

no need to give priority to that request. Hence it can exercise its jurisdiction?fteely.

Suppl ement al obl iganbry suniheertshalr dj wrait sedyi

#1bid., pp. 2829.
#32bid., p. 35.
23 bid., p. 38. Similar view is witheld by RANDALL, supranote 81.

4 UNGA, No. A/69/174,supranote 198 p. 15.See ir t her  CMoavard & more \Effective
Usage of Universal Jurisdiction’

#5INAZUMI, supranote 78, pp. 280; 105.
%% bid., pp. 29; 105.
%7 bid.
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obligatory wuni ver slothofjwhigh bbligésiatestta eatnadite ar h e
prosecute; only the last category does not require that states exhaust the effort to

extradite before exercising universaligaliction?*®

3.3 Universal Jurisdiction andAut Dedere Aut Judicare

One of the related principles influencing the scope and development of universal
jurisdiction throughout the years is the principle aaft dedere aut judicardthe
obligation to extradé or prosecute). These two impelling and urgent doctrines of
international law help the international society to adapt to changing conditions in the

constantly transforming legal order.

It is noteworthy, concerning the issue of the distinction betwearersail jurisdiction

and the principle ofut dedere aut judicarethat the latter was subject of a study
undertaken by the International Law Commission (ILC) (with its final report
published in 2014). Making a clear distinction between the two concepts had
previously been a salient issue for the ILC. Although it was understood that in some
cases both concepts could apply, the ILC decided to focus on the principlg of
dedere aut judicaré® Similarly, while the study undertaken by the working group
createdby General Assembly resolution 65/33 should recognize and explore the
relationship between universal jurisdiction and other concepts, it focuses on the
elements inherent in the principle of universal jurisdictrccordingly, these two
principles shar@ number of important characteristics and thus it may prove useful to

examine the parallels between them.

238 |bid., pp. 2930; 105-106.

239 gee the Final Report of the International Law Commissiorfianhe obl i gati on t o
prosecute (aut dedere aut judicdrdvailable online at
http://lecal.un.org/ilc/texts/instruments/english/reports/7_6 2014.pdf [retrieved 16.2.2015]

[hereinafter ILC Final Report oraut dedere aut judicate

20 UNGA, Report of the Secretary GeneSikty-f i f t h s ¢he scope and application of the
principle of mi ver sal j Nior A/RESI6S/33, (D0n danuary 2011). See online at
http://www.un.org/en/ga/sixth/66/ScopeAppUniJuri.shiratrieved 16.2.2015].
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3.3.1 Conceptual Contradictionand Common Misconception

Universal jurisdiction under customary international law is often analyzed in
connection tothe aut dedere aut judicar@rinciple, which is embodied in several
multilateral treaties aimed at prosecuting serious international crimes. The principle is

considered as being afmoreobligatory nature than universal jurisdiction.

As seen from the higtical overview in the beginning of this chapter, universal
jurisdiction has for decades been coupled with the principlaudfdedere aut
judicare®*! These two rules are related but yet distinct. In other words, the obligation
to extradite or prosecute do@ot amounper seto universal jurisdiction, as many
commentators tend to think. Rather whenever a foreigner present in the state is
suspected of committing a crime abroad against another foremmededere aut
judicare rule mayrequire the exercisef aniversal jurisdiction. Therefore in modern
international law these two principles should be considased part of one another

usage; noasone and the same principle.

As described above universal jurisdiction is &tdity of the court of any stat® try
persons for serious crimes committed outside its territory having no link whatsoever
with the suspect. Under tlaait dedere aut judicarprinciple, a state may not shield a
person suspected of these serious crimes, and it is thereigueaed to dther
prosecute or extradifé® Accordingly, universal jurisdiction cannot, and should not,
be analyzed without also considering the principl@wif dedere aut judicaresince

the purpose of both concepts is to combat impunity for certain types of crifivesdd

in international legal instruments. Althougiyt dedere aut judicares distinct from
universal jurisdiction, the obligation remains relevant and should be considered

together, or as stated in the AU Expert Report:

“The o0 béaut dederei avtjudicare is nonetheless relevant to the
guestion of universal jurisdiction, since such a provision compels a state

party to exercise the underlying universal jurisdiction that it is also obliged to

%1 The expressiomut dedere at judicareis a modern adaptation of a phrase used by Hugo Grotius:

aut dedere aut punirgeither to extradite or punish). Howevéoy instance Bassiouni claims that the

expression ohut dedere aut puniré inconsistent with the principle of legalignd suggest that it

shall be changed taut dedere aut judicate See BASSI OUNI . M. CH.: “Human
of Cr i mi nBRuke Jduma bfiComepérative and International Lawol. 3, (1973), p. 235;

BASSIOUNI andWISE, supranote138,pp. 34.

242 5ee Amnesty InternationBeport supranote 65 p. 11.
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provide for by the treaty. In short, a state party to ofehe treaties in
guestion is not only bound to empower its criminal justice system to exercise
universal jurisdiction but is further bound actually to exercise that

jurisdiction by means of eitH2r considerin

The expressioaut dedere aut judicaris commonly used to the alternative obligation

to extradite or prosecute, which is contained in a number of multilateral treaties aimed
at securing international cooperation in the suppression of certain kinds of
multilateral condats. The obligation is phrased in different ways in different treaties,
but essentially it requires a state holding someone who has committed a crime of
international concern either to extradite the offender to another state which is
prepared to try him oelse to take steps to have him prosecuted before its own
courts®** In other words, the principle obliges the state having custody of a suspect to
either extradite the person to a state having jurisdiction over the case, or to investigate

its own judicial poceeding.

The universality principle is often confused with thataoft dedere aut judicare
Although there is a considerable overlap between these notions, in a strict theoretical
sense they are different notions. The objective of the principle isdl avimes

being left unpunished because there is no extradition or prosecution. According to
this principle, if there is no extradition, the state will be obligated to refer the case to
its appropriate prosecuting authorities. However, this principlé dees not specify
which basis of jurisdiction should be exercised. It does not imply any jurisdictional
preferences either. Therefore, strictly speaking, it does not matter which jurisdictional
basis is employed, as long as a suspect is prosecuted wisihéte where the person

is present in the absence of extradition, the principlautfdedere aut judicares
fulfilled.

ThelLC was created to promote the progressive development of international law and
its codification. Its position as a possible smmiof international law has been based
primarily on its role in codifying existing customary law, or progressively developing
an area of law through its detailed consideration of a topic. The ILC incorporated the
principle in its 1996 Draft Code of Crimemgainst the Peace and Security of
Mankind, and explained its rationale as follows:

243 AU-EU Expert Reportsupranote 81, p. 11.
244BASSIOUNI andWISE, supranote 138, p. 3.
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“The obligation to prosecute or extradite
whose territory an alleged offender is present. The custodial State has an

obligation to takeaction to ensure that such an individual is prosecuted either

by the national authorities of that State or by another State which indicates

that it is willing to prosecute the case by requesting extradition. The custodial

State is in a unique position émsure the implementation of the present Code

by virtue of the presence of the alleged offender in its territory. Therefore the

custodial State has an obligation to take the necessary and reasonable steps to

apprehend an alleged offender and to ensurpribeecution and trial of such

an individual by a competent jurisdiction. The obligation to extradite or
prosecute applies to a Stategedtoi ch has cuc

have commi t#ed a cri me’

A few commentators have argued that the princiglea rule under customary
international la*®, but there are those who oppose such a éfaimdditionally,

ILC was rather divided in its conclusion (within its newly released report from 2014)
on the customary nature of the obligation to extradite or pubseand whether it
could be inferred from the existence of customary rules prescribing specific
international crimes thus leading to no result on the principles $fitus.

2451996 Draft Code of Crimes, Commentary to Article 8, para. 3. International Law Commission:
Report of thelnternational Law Commission on the Work it Forty-eight session, 51 UBAOR
Supp. N.10, at 9, UN Doc. A/51/10 (1996).

W] SE, E. M.: “The Obl i g alsrdeldaw Reweyplx 27y (2983), ppe or Pr 0«
268270; COLLEEN, E. B., FRIED, A* Uni ver s al Cri me, Jurisdiction an
Aut Dedere Aut Judi c avcGill Lawn Jouirna)tVelr 48,a(1998), npa 613; L a w”

MAZZOCHI , S.: “The Age of | mpuni ty: Using the Dut
Jurisdictond End | mpunity for Act s NathernTlmoisrUoiveisisy rawOnce and
Review Vol. 32, (20112012), pp. 99 7 ; BYERS, M. : “Cust om, Power , an.
Customary I nternational L a w MighigamJoarmal of Imtetrnatiordli s ci pl i n

Law, Vol. 17, (1995), pp. 16218. In addition, Bassiouni stresses that the prin@plededere aut
judicare, as a customary norm, encounters its limits towards third State custdbby Treaties.
BASSIOUNI andWISE, supranote 138 p. 340.

#'For instance, Stigall notes that “aubdedereaubnt empor &
judicareisnotan obligation under customary international
clausee |l at i ng t o s p e aitherhadstlatitiis mre abligation $hatiorgyaekidts when a

state has voluntarily assumed the obligation by
Transnational Crime, and the Prohibition on Extraterritorial Enforcement Jurisdiction in International

L a wNotre Dame Journal of International and Comparative [Laml. 3, (2013); TIRIBELLI, C.:

“Aut dedere Aut Judicar e: a r espoSridakatdaurndlehpuni ty i
International Law Vol. 21, (2009), pp. 24244.

2%8|C Final Report oraut dedere aut judicare, suprte 239 paras. 552.
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3.3.2 Interplay of Principles- Filling the Impunity Gap

In view of the foregoingit is accepted that the principle afit dedere aut judicare

may overlap with universal jurisdiction when a state has no connection to a crime
other than the mere presence of the suspect in its territory and, in application of the
principle of aut dedere aut judicare chooses not to grant extradition and
consequently must base its prosecution of the case on the principle of universal
jurisdiction. It is understood that it is only in such a case that the two concepts
overlap. In other words, it is in thsse that universal jurisdiction plays a decisive
role in the full application of the principle @ut dedere aut judicare Thus, the
obligation ofaut dedere aut judicareorovides that a state may not shield a person
suspected of certain categories ofimes in a territory subject to its jurisdiction.
Instead, it is required to either exercise jurisdiction (which would necessarily include
universal jurisdiction in certain cases) over a person suspected of certain categories of
crimes or to extradite thgerson to a state able and willing to do so, or to surrender
the person to an international criminal court with jurisdiction over the suspect and the

crime?#°

According to some commentators, the principle aaft dedere aut judicares
obligatory in naturewhile universal jurisdiction is only considered permis$ife.
Analysis of international treaties, domestic legislation and judicial practice on these
issues must take into account the distinction between universal jurisdiction and the
principle of aut dedee aut judicareto avoid risking erroneous conclusions. The
principle is not just the corollary principle of universal jurisdiction, but an

autonomous principle separated by that of universal jurisdiction.

Universal jurisdiction involves a criterion for tlatribution of jurisdiction, whereas

the obligation to extradite or prosecute is an obligation that is discharged once the
accused is extradited or once the state decides to prosecute an accused on any of the
existing bases of jurisdiction (those desadib@ Chapter Il). The obligation to

extradite or prosecute could be established in a treaty for any type of crime, without

249 Amnesty International Repgrsupranote 65, pp. 1112; TRIBELLI, supranote 247p. 234. See

further on the principleut dedere aut judicara | so PLATCHA, M. : “Aun Deder e
overview of Mo des of | mp Maastreht tJaumal ofnEur@pead andp pr oac h
Comparative LawVol. 6(4), (1999).

OSTURM#wpranot e 135, p. 179; On ‘permissisumd univer s
note 78, pp. 104.06.
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such crimes necessarily being subject to universal jurisdiction. Nevertheless, both
principles should be considered together andmisolation from each other (or other

principles of international criminal law for that matter).

Indeed,analyss of various international instruments shavat the principle ofut

dedere aut judicargenerally occurs in connection, among others, wighprinciple

of universal jurisdictiorf>* There is therefore a thin line between the principles. For

instance, the widely ratified fourth Geneva Conventions of 194%henii984 Torture

Convention require the exercise of universal jurisdiction over tHenafes covered

by these instruments, or, alternatively to extradite alleged offenders to another state

for the purpose of prosecution. From the text of the Geneva Conventions one might

assert that the principle afut dedere aut judicaris represented bthe wording that

st at e p ashal becunder“tife olligation to seafch..hnd it may also, if it

prefers[ ...hand such persons over fortjal...] , and universal juri
detected from this passage,® Theschemé any |
contained in this provision is very close to a special categorgubfdedere aut

judicare based on the wording of Article 7 of the Hague Convention for the
Suppression of Unlawful Seizurd @ircrafts of 1970.According to the current

%1 Examples of coventions that enshrine the duty to prosecute or extradite, and simultaneously

i mplicitly aut hori ze t he exercise of uni ver sal j
Convention does not exclude any criminal jurisdiction exercised in accordance w&ithi o n a | law”,
hence allowing states to establish, for instance, universal jurisdiction in their domestic legislation. Such
provisions appear, among others, in the following multilateral treaties; 1963 Convention on Offences

and Certain Other Acts Comnatt on Board Aircraft; 1970 Convention for the Suppression of

Unlawful Seizure of Aircraft; 1971 Convention for the Suppression of Unlawful Acts against the

Safety of Civil Aviation; 1988 Protocol for the Suppression of Unlawful Acts against the Safety of

Fixed Platforms Located on the Continental Shelf; 1973 Convention on the Prevention and Punishment

of Crimes against Internationally Protected Persons, including Diplomatic Agents; 1979 International
Convention against the Taking of Hostages; 1994 Conwermtiothe Safety of United Nations and

Associated Personnel; 1989 International Convention against the Recruitment, Use, Financing and
Training of Mercenaries; 1984 Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment; @8 International Convention for the Protection of All Persons from

Enforced Disappearance. In addition, the principleaof dedere aut judicarés included in the

majority of multilateral treaties on combating transnational crime, as, for example, id3the

international conventions on counterrorism; 1988 United Nations Convention against lllicit Traffic

in Narcotic Drugs and Psychotropic Substances; 2000 United Nations Convention against
Transnational Organized Crime; and 2003 United Nations Conwveati@inst Corruption, among

others.

%2 Article 49, second paragraph, of the 1949 Geneva Convention I; Article 50, second paragraph, of

the 1949 Geneva Convention II; Article 129, second paragraph, of the 1949 Geneva Convention Il

and Article 146, secondapr agr aph, of the 1949 Geneva Convention
shall be under the obligation to search for persons alleged to have committed, or to have ordered to be
committed, such grave breaches, and shall bring such persons, regardlessafitmality, before its

own courts. It may also, if it prefers, and in accordance with the provisions of its own legislation, hand

such persons over for trial to another High Contracting Party concerned, provided such High
Contracting Party has made @ytrima faciec a s e . ”
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interpretaion of the Article 7 the obligation to prosecute ariges factowhen the

alleged offender is present in the territory of the state of apprehension.

Nevertheless, one has to keep in mind that the obligatiantafedere aut judicares
conceptually dishct from universal jurisdiction. The establishment of jurisdiction,
universal or otherwise, is logically a prior step. Therefarstate must first vest its
courts with competence to try the suspetcis bnly whensuch competence has been
established Hat the question of whether to prosecute or extradite &rfSéut
generally, a state party to one of the treaties in question is not only bound to empower
its criminal justice system to exercise universal jurisdiction but is further bound
actually to exerise that jurisdiction by means of either considering prosecution or
extradition.According to Bassiouni, international crimes that rise to the levglsof
cogensconstitute legal obligations. This, in his opinion, stipulates that the legal
obligations wich stem from grave breaches include, among others, the duty to
prosecute or extradite. Thus a state that simply does not wish to prosecute or extradite
suspects, can and often does, ignore itsdemngablgus cogensluty of aut dedere

aut judicare; resuting in granting the accused individuals impunity for their

crimes?®

In this context, it is relevant to briefly address the ICJ Judgment, of 20 July 2012, in

the case concerning “Questions relating t
(Belgium v. 8nega) in which the ICJ found Senegal in violation of the 1984
Convention against Torture (CAT) due to its failure to try or extradite the former
president o f **Qhoandtable Ksues,Hndthb respect to this study, are

raised by the court. Firdihe ICJ reiterated the importance of universal jurisdiction in

eliminating the risk of impunity>® In determining the effect of Article 5(2) CAT on

Article 6(2) and Article 7(1) of the CAT, the ICJ highlighted the significance of

fulfilling the obligationto establish universal jurisdiction of its courts over the crime

of torture: “T1t] I's a necessary condition
paragraph 2), and for submitting the case to its competent authorities for the purpose

of prosecution(Article 7, paragraph 1). The purpose of all these obligations is to

253 AU-EU Expert Reportsupranote 81, para. 11.
#4BASSIOUNI, Universalurisdiction supranote 114, pp. 14851.

%5 Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Sgnégdgment,

20121.CJ.422,428 7 (Jul . 20) [hereinafter Hissené Habré ca

®lbid,at 443 (noting how universal jurisdiction serve
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enable proceedings to be brought against the suspect, in the absence of his
extradition, and to achieve the object and purpose of the Convention, which is to
make more effective the stigle against torture by avoiding immunity for the
perpetr at or*¥TheCGoursther flrthes abses/ed that;

“[ Tl he obligation for t he establishtis t o cr i min
jurisdiction over it [...] as soon as it is bound by the Cantign, has in

particular apreventiveand deterrentcharacter [... o eliminate any risk of

impunity[....] The Convention against Torture thus brings together 150 States

which have committed themselves to prosecuting suspects in particular on

thebasiof univers&f jurisdiction.

In other words, it was held that the establishment of universal jurisdiction represents

an integral part of the duty to prosecute as contained in the CAT and the party failing

to do so would entail international responsibilitfloreover, the Court stated that

Article 7(1) of the Convention requires the state on whose territory the alleged
perpetrator is found to submit the case to its competent authorities for the purpose of
prosecution, “irr esp orcrdquestéor thefextradhian oféghei st enc
suspect ”, and t hat “t he extradition i s é
international obligation under the Convention, the violation of which is wrongful act
engaging the r es p™8 Wahithisimbsage the andrt stipiiages thet at e . ”
current interpretation of the obligation to prosecupso facto regardless of

extradition request’ Furthermore, the Court stated that the crime of torture indeed
constitutes ajus cogens but did not find it important teexamine whether the

obligation to extradite or prosecute constitutes a customary rule.

The universal duty represented by the principle does not present any considerable
threat to state sovereigngyncethere is no hierarchy between the inherent options t
either extradite or prosecute the individualit dedere aujudicare only minimally

%’Hi s s e n ®asdbapbano® 255at451.
%8 bid., (emphasis added).
#9bid., paras. 94 95.

%0 |bid., paras.90 and 94. See further STURMA, P.: “Povinn
smi S§eny trestni tribunal pr o st i harispfudenceMokk4, nG podl e
(2014), p. 13.
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forces the will of the international community on an individual state that is merely

obliged to act in a certain way.

It has also been pointed out that universal jucisain could be applied through the
obligationaut dedere aut judicaraunder which, if the perpetrator of an offence that
was so serious that it merited prosecution outside the territory of the state in which it
was committed was apprehended in the tewitaf another state, that state shall be
obligated to extradite the suspect to the state claiming jurisdiction in order to
prosecute him or her, or to bring proceedings against that person in its courts.
Although this was not the application of the prireipf universal jurisdictiorstricto

sensu, because states can decide not to prosecute but to extradite, it was
unquestionably one mechanism through which states could cooperate with one
another in order to combat impunity for serious offences and tovacthe goal of

universal jurisdiction.

The principle ofaut dedere aut judicarthus attaches a selective yet obligatory nature
to universal jurisdiction. It is therefore by linking the two concepts together that the
nature and application of universalrigdiction might become clearer. In order to
conclude, the importance afit dedere aut judicara enhancing the exercise of the
universality principle becomes impulsive when a crime is allegedly committed
abroad, with no nexus to the forum state, thegakibn to extradite or prosecute
would necessarily reflect an exercise of universal jurisdi¢fibRlevated by thewut
dedere aut judicar@rinciple, states have increasingly implemented the principles of
universal jurisdiction in a more systematic andarete manner through their national

legislation.

3.4 Legal Status of Universal Jurisdiction under International Law i

Finding an 6Obligatoryé Nature?

Traditionally the principle of universal jurisdiction requires no action by states; it
only allows themthe option of prosecuting certain crinfé6However, one might

assert that when a serious offence is committed that breaches multilateral treaties and

%1 The obligation to extradite or prosecute can alstecefan exercise of jurisdiction under other
jurisdictional bases. Therefore, if a state can exercise jurisdiction on another basis, universal
jurisdiction may not necessarily be invoked in the fulfilment of the obligation to extradite or prosecute.

2BROWN, B. S.: “The Evolving GlewEngapdLawReviewanl.i ver s al

35, (2000), pp. 39B92.
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is of such gravity that it shocks the whole international community, then the exercise

of universal juriséttion might indeed be considered as obligafGry.

3.4.1Jus Cogensand Obligations Erga Omnes

As already stipulated, universal jurisdiction is often associated with other concepts,
such agus cogen®r obligationserga omnesilt is therefore importanttahis point to
further describehese solutions and analyze the distinctive factors but reciprocity of
these doctrines can be a positive factor in establishing a more comprehensive

framework for deterring impunity.

The heinousness rationale of crime platal the international law theory qbis
cogensthe idea that some international norms override any contrary positive law or
agreement between staf88 All three doctrines; universal jurisdictiofys cogens

and obligationserga omnesinvolve compellingprinciples of law creating rights or
obligations for every state. Additionallgrga omnesand jus cogens may give
support to the view that nonparties to some of the hijacking, terrorism, apartheid or
torture conventions have the jurisdictional right tagecute for those offences.
Therefore, universal jurisdiction has often been coupled with the norjus obgens

and obligatinserga omnes

It has been presumed that any act violating a peremptory norm wljich ¢®gens

will ipso factobe the subjecof universal jurisdiction, and, what is more, that the

263 AKEHURST, supranote 24, p. 160.

%4 5ee BASSIOUNIJus CogensindObligatio Erga Omnessupranote 148, p. 104 (arguing that the

same moral riteria that supporfus cogensupport universal jurisdiction, and thus the two categories

are congruent); RANDALLsupranote 81, pp. 82830.Jus cogendave a strong natural law favor,

as it insists that moral rules derived from abstract principlesppositive law. Similarly, jurisdiction

over an offense ‘becomes’ uni ver s &dsed jutisdiationpi ng pos
because of the abstract evil of the offense. Furthermore, the norms that publicists have idepigied as
cogensclosely track universal offenselfid., p. 830. The ICTY explicitly linked the conceptsjo$

cogensand universal jurisdiction.

“One of the c oussogapuharacteebestowvdd byt the énternational

community upon the prohibition of tortures ithat every State is entitled to

investigat e, prosecute and punish [ ..] i ndi vi duce
would be inconsistent on the one hand to prohibit torture to such an extent as to

restrict the normally unfettered treaty making powes@fereign States, and on the

other hand bar States from prosecuting and punishing those torturers who have

engaged in this odious practice abroad.”

ICTY, Furundjja case, Judgment, No. 195-17/1, (10 December 1998)t 156.
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exercise of universal jurisdiction isrga omnes Obligationserga omnesmeans
l'iterally “obligation t owa rBdreelomalTraction As i n

case:

“IT Al n essent oudl be drawa between tthe @bligat®ris of a
State towards the international community as a whole, and those arising vis
&vis another State. [..]By their very nature the former are the concern of all
States. In view of the importance of the rights invohadStates can be held

to have a legal interest in their protection; they are obligagoga

omnes 263

On the other handjus cogensmeans ‘compelling | aw’. The
“peremptory principles or norms fhclom whi cl
may therefore operate to invalidate a treaty or agreement between states to the extent

of the inconsistency with any of such principles or rerffi° In other words, the term
referstoabodyofsoal | ed * per emopns that gré of such pamsaint

importance that they cannot be set aside by acquiescence or agreements of the parties

to a treaty.

Bassiouni has invoked the normsjo$ cogensand of obligationserga omnesand
distinguishes the two doctrines as follows:

“Jus cogensefers to thdegal status that certain international crimes reach,
and obligatio erga omnegpertains to the legal implications arising out of

certain crime’ mscogersB acterization as

He suggests that states should have a duty to prosecute crimes of universal

jurisdiction, and not just an optional rigfi.In doing so he raisea number of issues

%5 Barcelona Traction, Light &ower Co. (Belgiumv. Spair), 1970 I.C.J. 4, para. 33 (JudgmehSih
Feb.)

2°RANDALL, supranote 81 p. 830. See also Article 53 of the Vienna Convention on the Law of the
Treaties (VCLT). For further general discussion on the rojeotogensee C/ASSESE International
Law, supranote 47 pp. 198212.

#7BASSIOUNI, Jus CogenandObligatio Erga Omnes, supreote 148p. 63.

% As Bassiouni Inia sreshotdtqeestiontohvehethebligation erga omnesarries

with it the full implicationsof the Latin wordobligatio, or whether it is denatured in international law

to signify only the existence of a right rather than a binding legal obligation, has neither been resolved
in internationaldaw nor addr es s el this writet, hdimplitatians afjus magénsre

those of a duty and naif optional rights; otherwis@qus cogenswvould not constitute a peremptory
norm of international law. BASSIOUNOus Cogensand Obligatio Erga Omnessupranote 148 p.

65.
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onthe relationship between universal jurisdiction arelcogensnd obligationgrga

omnes

In addition, each of the principles applies only to a very limited, agdela defined,
range of situations. Hence, one might conclude that in a logically coherent and
integrated legal order these three legal concepts might be different sides of the same

coin, essentially coextensive and generally overlapping.

The crimes fallng under the scope of universal jurisdiction usuedigeto the level

of jus cogensand obligationserga omnesiue to their heinous natuf® Therefore,

when the territorial or nationality states fail to prosecute, the usage of universal
jurisdiction migh then be considered as a responsibility (obligation) and means of
accountability (a right) for states to protect the most fundamental human®fftjacs.
instance, in thé&urundzijacase, the International Tribunal for the former Yugoslavia
confirmed the eistence of universal jurisdiction. The court stated that the crime of
torture (which was the subject of these proceedings) was promoted by the
international community as constitutigs cogens and therefore each state is
empowered to investigate, prosee and punish or extradite the suspétt.
Accordingly, the seriousness of the crime in question is one of the essential rationales
for universal jurisdictiod’”?An i nquiry into the crimes fal
scope and t he g rbafurthergealtwitthinm Ghapterd\. d ”  wi | |

3.4.2 Conventional and Customary International law

Although the explicit inclusion of universal jurisdiction in international conventions
is still rather scarce a positive sigringhe vast number of treaties imptlg allowing
states to apply universal jurisdiction in their national legislatiorother words, to
what extent can it be said that universal jurisdiction has been estabhshational

29 For instance, Bassiounian Wi se used the phrasing that “[i]n |
[offenses that are universally condemned] constiigecogensior m. = BASSI| OWbpta and WI Sk
note 138, p. 24.

270 Syrma,supranote 135, p. 183.
211CTY, Furundjja case supranote B4, at 156.

22 However, it is not the only one. In my view another important rationale for the exercise of universal
jurisdiction arises after the commission of the heinous offence in question; especially what
jurisdictional bases will be applicableusingthe notion of subsidiarity to decide which state is willing
and able to genuinely prosecute. This is further explained in Chapter V.
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legislatior? For instance, wh regard to national legislatiomhe survey of Amnesty
International reveals that while at least 136 (approximately 70.5%) UN member states
have made provisions for universal jurisdiction over war crimes, the number drops to
80 (approximately 41.5%) for crimes against humanity, 94 (apmitely 48.7%) for
genocide and 85 (approximately 44%) for torttifeMoreover, it should be noted that
most of the states that have already provided for universal jurisdiction over war
crimes and torture are also parties to the Geneva Conventions andnyentim
Against Torture, both of which require state parties to establish universal
jurisdiction?”* It can be withheld that both of these conventions put an obligation on
states to exercise universal jurisdiction. However, it is important to note thw wit
these conventions we can find the obligation to extradite or proseautdgdere aut
judicare).?’

Hence, on the question whether universal jurisdiction is permissive or obligatory; the
guestion was raised, for instance, in the Report of the SpeagddrReur On the
Obligation to Extradite or Prosecutevith respect tcaut dedere aut judicare and

while not many states expressly commented on the issue, those who did, specifically
mentioned that universal jurisdiction merely enables a state toisistalrisdiction

and that universal jurisdiction has a permissive rather than mandatory Tature.
Nonetheless, if thaut dedere aut judicar®rmula within applicable conventions is
interpreted as imposing an obligation to prosedo$e factg it may be onsidered

that there exists a general obligation to exercise universal jurisdiction (provided the
presence of the alleged perpetrator in the territory of the prosecuting state), unless the
state proceeds to extradite. Therefore the two above mentioneentioms, not only
establish aight for states, but alsobligation, to either extradite or prosecute, which

might entail the application of universal jurisdictidh.However, it is a noteworthy

273 Amnesty InternationaReport,supranote 65pp. 1213.
21" KAZEMI, supranote 78, p. 16.
2*$ T U R Mstipranote 135, p180.

27® Report of the Special Rapporteur on the obligation to extradite or prosecute. Documents no.
A/CN.4/571, June 2006 (Preliminary Report), A/ICN.4/585, June 2007 (Second Report), A/CN.4/603,
June 2008 (Third report). Available attp://untreaty.un.ayilc/quide/7 _6.htnjretrieved 2.22015].

2T CASSESE, International Criminal Law supra note 28 pp. 285286; Amnesty International:
“Ending | mpunity: Devel oping and i mplementing a gl
16. Available online athttps://www.amnesty.org/en/documents/IOR53/005/2009/en]petfieved

2.32015].
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point that no convention has actually prescribed that univgusadiction is an

obligation upon statesithoutmentioning the alternative of extradition to other states.

Additionally, with respect to universal jurisdictiam absentia at the present stage, it

has not been manifested in a single convention. Ftamee, President G. Guillaume

of t he I CJ decl ared that “nNnone of the t
established jurisdiction over offences committed abroad by foreigners against
foreigners when the perpetrator is not present in the territotyedbtate in question.

Universal jurisdictionin absentai s unknown to interfAftional
States seem to be reluctant to expand their jurisdiction beyond what they are obliged

to from treaty provision§’® Therefore the exercise of absolutdvensal jurisdiction

is somewhat exceptional and is only regarded as permissive in nature, rather than

mandatory.

3.5 Summary

Theories behind jurisdiction, including territoriality, required a connection between
the state asserting jurisdiction and thien€e. Universal jurisdiction, however, arose
from a new and different type of jurisdictional theeryuniversality— which lacked
proper legal backing at both the national and international levels. That principle
assumed that each state had an int@mestercising jurisdiction to prosecute offences
which all nations had condemned. Hence, the rationale for the universality principle
was in the nature of the offences, which affected the interest of all states (the whole
international community), even whethey were unrelated to the state assuming

jurisdiction.

Piracy on the high seas, as the first crime falling under the scope of universal
jurisdiction, was the only c¢crime that ful
claims of universal jurisdictio over it were undisputed under international law. In

the case of other grave crimes, international treaties, including the 1949 Geneva

2’8 geparate opinion of President G. Guillaume inAhest Warrantcase supranote 83 paras. 78.

219 See the separate opinion of Judge Abraham inHthes s e n ®casél @m12)ipra note 255,
paras. 3681. Moreover, on the basis of information received from the report of the SedBtaeyal
the main conditions is that the perpetrator is presentthinvthe state seeking to exercise universal
jurisdiction. See UNGANo. A/66/93,supranote 192pp. 1317.
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Conventions, had provided for universal jurisdiction. That initiated the discussion of
whether jurisdiction in certaitreaties could be extended to a wider range of offences.
Furthermore, despite the uncertainties and doutsh asregarding the spe of
universal jurisdiction oadmissibility of its performancen absentia it can besaid

that universal jurisdictiorstill remains a very important tool in the fight against
crimes under international law. Thign for instance be concluded from the fact that
the principle has, to date become a topic of discussion &fNXH@A Sixth Committee
where most UN member statescognized universal jurisdiction as an effective tool

in the fight against impunity.

Several treaties obliged states to either try a suspect or hand over that person for trial
to a party that was willing to do so thus starting the debate on the relgtionshi
between universal jurisdiction and other principles (mainly the obligation to extradite

or prosecute).

Nonetheless, it has generally been accepted that the use of absolute universal
jurisdiction is less desirable than that of conditional universal jatied. Indeed, the

use of a narrower notion of universal jurisdiction has been advanced by a number of
commentators as a more sensible, realistic and politically convenient approach. It
should be noted that applying the concept of universal jurisdictiom imore
restrictive way, by requiring the presence of the suspect on the territory of the
prosecuting state, should be considered better practice, especially in a case where it
would stipulate to a more positive usage of univejgaddiction and not unefmine

its main aim. Accordingly, it has been further argued that universal jurisdiction

should only be used as a default jurisdi
state or state of nationality is unable or unwilling to carry out proceedingt)esn

state should not assert jurisdiction based on univergality.

From the analytical discussion, on the relationship between the universality principle
andaut dedere aut judicate one can see how these princi
international aminal justice system in order to prosecute universal crimes and close

the impunity gap. While the purpose of the latter is to prevent impunity when
extradition of the alleged perpetrator is not granted by the required state; universal

jurisdiction congtuted in itself a basis for exercise of jurisdiction grounded in the

#05e e Ch ap theldea df Subsidiartitylinthe Core x t of Uni versal Jurisdict,:
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nature of the offence. Nonetheless, both principles, even though conceptually distinct,
can be seen as pillars in thght against impunity. Although the explicit inclusion of
universaljurisdiction in international conventions is limited, more treaties implicitly
allow for states to apply for universal jurisdiction in their national legislation. The
principleaut dedere aut judicaren the other hand, can be found in most multilateral
treaties dealing with transnational criméscan be said, that discussion on universal
jurisdiction is based on greater emphasisaat dedere aut judicarend their

interconnected relationship.

Hence, after having described the formation of the ursedity principle and
established its essential components, it is time to engage in a more detailed discussion

on the main substance of this thesis. Hent¢eukenow turn to the core ainiversal
jurisdiction, namely, the crimes and their heinous charabi@r makes universal
jurisdiction the exceptional principlghat it is (seethe following Chater), and

t hereafter (within Chapter V) the newly

application of universal jurisdiction.
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PART Il - SPECIFIC PART: SCOPE AND APPLICATION OF
UNIVERSAL JURISDICTION

4 Core International Crimes that Attract the Application of

Universal Jurisdiction?®*

Ending impunity by perpetrators afimes of concern to the international

communityis a necessary part of preventing teeurrence of atrocitie§?

In other words, this statement clearly manifests the necessity of deterring the
commission of the utmost abhorrent crimes that are threatening to the whole
international society. It is within the interest of the internationatrmunity to end the
impunity of individuals who are responsible for gross human rights violations. One
can agree that the idea behind the above mentioned manifesto is reflected in one of
the underlying criteria, or constitutive elements, for the applicatd universal
jurisdiction, namely tha@ature of the offence It is the danger that these crimes pose
on all nations within the international community that provides the primary basis for
all states to exercise universal jurisdiction over such crimesr unienational law.

The principle of universal jurisdiction has been regarded necessary and justifiable in
instances where the crimes committed affected the whole international community,

and national justice systems allowed the perpetrator to corffihue.

L At the outset it is important to make a distinctionvien the terminologies, or concepts, with
respect to crimes. | have decided to follow the terminology as it is understood for instance by

STURMA, P. in his recent publication. Firstly, ‘o
serious breach ohternational law evoking state responsibiisga omnes Secondl vy, ‘“cri mes
international | ajus’cogensmaturetcdmmnited by highamkiagsstate bfficials, or

‘

other state agents, evoking individual responsibility. Thirdly andl finay transnational C
conventional offences defined by international treaties (especially multilateral), for instance, certain
terrori st acts, drug dealing etc. SéendSTUBKMADbEI®. :
sotevienym klomc8MmMURMAgL:ORpov DBldmezin8§rodn2ho pr§va
zlo i rPraha: Univerzita Karloy@® r a v ni ¢ k #14Fpp.K11d. t a ,

%2 Chautauqua Declaration, signed by the prosecutors of the Nuremberg Intexhatlilitary
Tribunal, the International Criminal Court, the International Criminal Tribunal for the Former
Yugoslavia, the International Criminal Tribunal for Rwanda, the Sierra Leone Special Court and the
Extraordinary Chambers of the Courts of CambpdidAugust 29, 2007, see
http://www.asil.org/chaudec/index_files/frame.himetrieved 24.2.2015] (emphasis added).

23 |n particular, see for instance the report of the Secr&@neral ori'the scope and application of
the principle of whenitwas obsavied fiom some abrmneents ad Boyernments
that doctrinally the rationale for universal jurisdiction has been based on the idea that certain crimes
were so serious that theffected the whole international community. Moreover, these crimes were
universally condemned or were harmful to international interests thus obliging states to bring
proceedings against the perpetratdNGA, SixtyFifth Session, No. A/65/18%uprancte 6.
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For decades theatureor exceptional gravity ofrimes hageen a joint concern of

the international community in the fight against impuRifyTherefore, one of the
main factors in order to get the principle of universal jurisdiction working one needs,
among others, a clear definition of the offence, or at least its constitutive fe&fures.
But the question of which crimes are subject to universal jurisdiction under
international law is not yet explicitly settlé® This chapter will dedicate its
discussiorto the core international crimes that give rise to the application of universal
jurisdiction and their definitional elements. Moreover, this chapters seeks to illustrate
the effect of the recent developments in the conceptualization of universal

jurisdiction.

A few scholardend to speak abodt mo d eré6mdée wé uni ver svach juri sd
is said to stem from the exceptional gravity of the crime. It is the recent expansion of

modern universal jurisdiction to human rights offenses which distinguishesmt fr
thedolod®t radi ti onal 6 u rnhatvhetorgaly applied ronlystal i ct i on
piracy?®’ This new or modern universal jurisdiction arises from the nature and the

gravity of the crime, but those crimesnsidered as grave intational crimes are

genocide, crimes against humanity, war crimes and torithe.author of this thesis

as is strongly indicated within this chaptagrees with those commentators who tend

to classify uni ver s aldonsigtingr of Sedouschtimao rghts nt o *
violation), on the one hand, a n(covering thel crimeuoh i ver s a
piracy), on the other.

All of theseserious human rights offences canftwend, both in international treaties
and, even more importantly in relation to the exercise ofausal jurisdiction, in
customary international law, demonstrated by state practice@nibn juris This is

said to be the modern version of the principle, arising from the severity of the crime.

Universal jurisdiction is not asserted on the basis gfreexus with the forum state,

BLUNGA, Sixty-Fifth Sessin, No. A/65/181supranote 6 at. 4.

23| addition to this above mentioned step there are two more steps needed to be taken in order to get
the principle of universal jurisdiction working; primarily the existence of ecifipeground for
universal jurisdiction; and secondly, national means of enforcement allowing the national judiciary to
exercise their jurisdiction over these crimes. See PHILIBBEanote 108, p. 379.

% gee the opinions of states summarized in th® 204 Secretary General Repastipranote 281.

BARAJARVI, N.: “Looking Back from Nowhere: 1|Is Ther
I nt er nat i oThulg La@ rReview\$l? 16, (2011), pp. -B ; KONTOROVI CH, E. : “
Piracy Analogy: Modern bi ver s al Juri sdi ct Havard éntervtiohal baw Foundat

Journal Vol. 45, (2004) [hereinafter KONTOROVICH, Piracy Analogy].
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but by virtue of common interests which threaten the international community as a

whole and in which all states have an interest in their repre€&idhis echoes the

well-known dictum in theBarcelona Tractioncase regardinghe observance of
obligationserga omnesA limited number of crimes attract universal jurisdiction. The

crime of piracy is the classical instance but the modern day classification can be said

to include gave crimes such as genocide, war crimes, tortock certain ac of

terrorism. For instanceKontorovich in his article from 2004,on “ The Piracy
Analogy: Modern Universal Jurs di cti on’' s Ho thhllenges heund at i
generally accepted view that piracy was universally cognizable becauss of it
heinousness. His article manifestsh at t he rati onal e for pirac
status had nothing to do with the heinousness or severity of the offense whereas
piracy had little to do with human dignity at all, kel modern human rights

offenses’®

4.1 The Characteristics of Universal Jurisdiction Crimesi Observing the

Universal Character

Severalkrimes are particularly odioudfencesand areof concern to the international
community as a whole. Suetibhorrentatrocities, that constitute attacks the rule of

law and human dignity, are usually linked to abuse of political or military systems. In
addition, they mainly occur in the context of war or as an aggressive behavior of
high-ranking state official, political or military leaders (or other ol state

actors). These crimes can be referred to a

Traditionally, offences subject to universal jurisdiction are considered universal
crimes and differ from common delicts in several ways. Primarily, they have
different legal bais: universal crimes must have a foundation not only in law, but
also in international law. Secondly, universal crimes are of such magnitude or gravity
that they shock the consciousness of human beings irrespective of their location;
connection to the vitans; or to the place where the crimes were committed. These

cri mes ar e therefore |l abel ed ‘“uni ver sal’

28 RASTAN, supranote 106, pp. 12223.
289 KONTOROVICH, Piracy Analogysupranote 287 pp. 185188.
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moral perceptions and normative standards or as the preamble to the Rome Statute of

the | CC sti puelsattehsatt od e“eaptiryo csintoc K® t he cons

The main characteristics of crimes subject to universal jurisdiction are among others;
their uniform condemnation; these crimes threaten or harm many nations and the
heinousness or exceptional gravitytledse crimes. But this last point mentioned, will

be further clarified within the next sectiéH.

Consequently universal jurisdiction is only applicable to a particular set of crimes that
are considered exceptional Inyatguraes eof Tthhee ecd

is necessar§’?

The nextsection will address the questiavhat crimes are generally accepted as
giving rise to universal jurisdiction in modern international law; what is their legal

basis; and what do these crimes have in common?

4.1.1 Seriousness of a Crime as a Determinant Factot he &égr avi ty t hres

Universal jurisdiction only applies to cr
the perpetrators ar?Agshch, these @imds are deenfedta|l | p e
threate the security and webeing of all nationg?* Unlike the other jurisdictional

bases, universal jurisdiction is founded exclusively on the nature of the offence, the
magnitude and particular gravity of which affect the very foundation of the national

and nternational legal order and, in particular, the recognition of and respect for

dignity as a basic value. Universal jurisdiction therefore finds basis in the especially

heinous characteristics of some crifi&ds it possible to draw a conclusion, and thus

2%0Rome Statutesupa note 9, Preamble, para. 2.

PIKONTOROVI CH, E.: “A positi v eBepressdegalBeriggf004yni ver s al
pp. 1833, available online at
http:/law.bepress.com/cgi/viewcontent.cgi?article=1515&context=expfesis@ved 25.3.2015].

292 gee discussion in UNGA, Sixth Committee, Sisgventh session, 28 December 2012,
A/C.6/67/SR.24

293 Demjanjukcase supranote 162, at 582.
% |bid.

% ZEMACH, A&onci“lRieng Universal Jurisdicféxasn with
International Law JournalVol. 47, (2011), pp. 148946.
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establish where the *‘gravity threshol d’ | &

crime relating to the exercise of universal jurisdiction changed?

Owing to the factthat ni ver s al jurisdiction is based |
crime,itisesent i al to make an analysis of what
enumerate, both already accepted as well as newly emerging ermmasern threats

—subject to universal jurisdiction. It is so, that the discussion is not an easy one and to

decide pon the boundaries of severity of a crime can be a difficult task.

The idea of gravity has played a pivotal role in justifying the elaboration of
international crimes and the usage, among other, the principle of universal
jurisdiction. However, the failurto elaborate what is meant by gravity is not merely

a consequence of the difficulty of the definitional tabk.light of the serious
repercussions of | abeling an international
of gravity to have reasonably welefined and accepted content in international law.

In fact, as is with the principle of universal jurisdiction the opposite is true.
Individuals who write and apply about international criminal law invariably reference

the seriousness of the crimes at ésdwt rarely specify what they me&fi;thus

making gravity an ambiguous concept.

In this regard,the Geneva Conventionsitroduced the application of universal
jurisdiction to violations characterized e
whatthewor d * gr ave’ constitutes. I n the Princ
universal jJurisdicti on baseusdely onbthe natuterfi ver s al
the crime without regard to where the crime was committed, the nationality of the

alleged pepetrator, the nationality of the victim, or any other connection to the state
exerci sing?jThus fos states tonsidering’ the exercise of universal
jurisdiction the gravity of the case, whether in terms of its naturey@bfigation, its

seveity or its broader impact, acts as a relevant indicator for determining whether the

state should assert universal jurisdiction. One might declare that this gravity linkage

(or certain threshold) serves as a filtering mechanism to determine whishisage

the level of establishing universal jurisdiction.

* DEGUZMAN, M. M. : “How Serious are |Internationa
I nt er nat i on aThe GravitynProhlemn Interaatichal Criminal LawVol. 51, (2012), p.
21.

297 princeton Principlesupranote 5, Principle 1(1).
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There are certain serious crimes under international treaties that have questions and
controversies related to them, including the range of crimes that would fall under its
jurisdiction, as well as cdalitions for its application. In this regatidere are two lines

of argument Firstly, there are those that deduce universal jurisdiction fronjuthe
cogensnature of crimes. Secondly, there are those who are more positivist oriented;
they base the applitan of universal jurisdiction on international law and deny (or at
least do not look at it as a primary source) that there might exist a general rule that
universal jurisdiction is solely based on the heinousness of crime. Botbsefilews

will be looked at. However gt usfirst turnin the next Section to the crime of piracy,
which is the classical instance as falling under universadigetion. Nevertheless at
present, as this thesis will argussts of piracy seem® cause some controversies
within modern international law when discussing crimes falling under the umbrella of

universal jurisdiction.

When assessing the gravity of the crime for the purpose of selecting situations to be
investigated, the ICC Prosecutor has adhered to a dexglar quantitative test of

gravity (i.e., the number of victim$}® The ICC Prosecutor also seems to attribute

great importance to the quantitative dimension in determining whichraiglng

officials are selected for prosecution. Upon issuing the five arresamtaragainst the

leaders othe Lord's Resistance Army (an Ugandan rebel organizatierfProsecutor

released a statement pointing mainly to the quantitative test as the basis of his
decision to focus investigative and prosecutorial efforts on crimgefpated by the

rebel forces rather than on those perpetrated by government 3reesvever, both

the PreTr i al Chamber and the Prosecutor have

case should not be assessed only frogquantitative perspective, for itasmce, by

HELLER, K. J.: “Situational Gravity Under the Rom
L. (eds.):Future Directions in International Justic 0 0 9 , noting that “I'1'l]n prac
victims is the only factor that has played a significant role in the OTP's situational gravity
determinatioms3 [. . .1," pp. 227

29 statement of Luis Morer®campo, Chief Prosecutor on the Uganda Arreatrdnts, International
Criminal Court, The Hague (October 14, 2D0& 23 . ( “ T hfer salectibnt oétheifirat case was
gravity. We analyzed the gravity of all crimes in Northern Uganda committed by the Lord's Resistance
Army (LRA) and Ugandan foes. Crimes committed by theRA were much more numerous and of
much higher gravity than alleged crimes committed by the UPDF. We therefore started with an
investigation of the LRA").
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considering the number of victims; rather, the qualitative dimension of the crime

should also be taken into consider®tion wh

According to ICC Prosecutor Regulations and policy papers published by e IC
Prosecutor, factors relevant to assessing gravity for the purpose of selecting cases for
prosecution include: a) the scale of the crimes; b) the nature of the crimes; c) the
manner of commission of the crimes; d) the impact of the criffiée applicatia

of these factors has recently been approved by thelte Chamber® which
observed that in assessing the gravity of the crime both the Prosecutor and the Court
should | ook to “the extent of damage cause
andtheir families, the nature of the unlawful behavior and the means employed to
execut e TmMewever thereare always two sides of the coin and therefore
some commentators have criticized this approach taken by the ICC Prosecutor in
assessing gravit advocating the adoption of a flexible qualitative test of gravity.

Thus, it is possible to argue that the exercise of jurisdiction over persons who have
committed a crime with no direct link with the prosecuting state can be justified by
the heinousnessf the crime in questioff’ In the case of universal jurisdiction, the
necessary legitimizing linkage turns on the nature of the crimes that are, in the words

of Justice Jackson's statement at Nur embe
devastating, tht civilization cannot tolerate their being ignored, because it cannot
survive their?3 BAeiamumentrievpking suehd thfeat to the
international community as a whole as a legitimizing linkage supporting universal

jurisdiction lcoses credibilitywhere states exercising such jurisdiction over certain

3% prosecutor v. Abu GardaCase No. IC@2/0502/09, Decision on the Cdnhation of Charges,
para. 31 (Feb. 8, 2010) (stating agreement with the Prosecutor's view).

301 Regulations of the Office of the Prosecutor, supra note 161, Reg. 29; ICC Prosecutorial Strategy, at
6; Report on Prosecutorial Strategy, (2006), p2(ia).

392 prosecutor v. Abu Gardaupranote 297, para. 31.
393 bid. para.32.

3“MACEDO, S.: “Introduction”. |In MACEDO, S. (ed):
the Prosecution of Serious Crimes Under Interational Law, (2004), p. 4. See also MApiBinote
23, p. 95Demjanjukcase supranote 162 at. 582.

35 Trial of the major War Criminals before the IMT, (1947), at.-9®8 Available at
http://www.loc.gov/rr/frd/Military.Law/pdf/NFVol-Il.pdf [retrieved 3.3.2015].
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atrocities readily ignore other equally a

politically é€Rpedient to do so.

4.1.1.1 Piracy Analogy

Universal jurisdiction as it existed for hundreds of yeewsstitutes jurisdictional
exception unique to piracy. The modern version of the principle (if one decides to
separate the two into the old universal jurisdiction and the new or modern version)

concersitself primary with human rights violations.

Generdly, it is believed that piracy became the subject of universal jurisdiction as a

matter of pragmatism, not because piracy was a particularly heinous offence;
especially if one considers modern threats such as genocide, war crimes and crimes
against humaty. This point will be further clarified later in this chapter, but first the
characteristics of crimes subject to universal jurisdiction will be described. Thus it

can be argued that the | evel of ‘“gravity’

time.

Accordingly, many have claimed that piracy is not the right measurement for
universal jurisdiction. In this context, it has been argued that piracy is not an
international crimesince it lacks the gravity of other international criminal law
offenses’® Forinstance, Kontorovich asserts that application of universal jurisdiction
based on the piracy analogies were wrongly grounded on the assumption that piracy
was subject to universal jurisdiction due to its heinoustf&dde notes that piracy

was actually notonsidered especially heinous and therefore could not have been the
reason it became subjected to universal jurisdiction. Universal jurisdiction over
pirates was more a matter of theory than of praétideurthermore, Cassese makes

this distinction, asserg that the international criminalization of piracy, unlike

%°CRYERetal,supranot e 35, p. 198 (“International criminal
unfair selectivity than domestic law. This is not just because international criminal law is more
selectively enforcedhan domestic law (although it is). Arguments about selectivity strike at the
rhetoric of international criminal l aw and its i nst

307 KONTOROVICH, Piracy Analogy,supranote 287 p. 183 (arguing the legality of privateering,
which essentially ammts to piracy authorized by a state, undercuts the gravity of the offense of

piracy).
3%8|bid., pp. 191192; 204208.
39bid., p. 192.
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crimes against humanity or war crimes, does not serve a community value and
therefore does not meet the definition of an international crime as set forth in his

writings 3°

One of the viewpointshat support deducing the basis of universal jurisdiction from
the nature of a crime makes an analogy of piracy. In light of pirates being historically
referred to adostis humani geners* an enemy of mankind’), arl
state can seize theon the high seas and bring them to trial before their domestic
court, this view argues that the exercise of jurisdiction over persons who have
committed a crime with no direct link with the prosecuting state can be justified by
the heinousness of the cenin questiori-* They were referred to dsostis which

made them distinct from criminals under Roman law. Additionally, these
communities were in an enduring state of war against neighboring states due to this
nontdeclaration of war. Thus formulated, thesm was originally used to indicate a
common belligerent to people in Rome and its allies, and accordingly it did not carry
any connotation associated with the nature of the crime. Although thehtestis
humani generissurvived in the course of the latedevelopment in the
conceptualization of piracy, it has lost substance and has gradually become

subordinate to the concept of acts of piracy.

As for the concept of acts of piracy itself, the scale of activity ranged from mere theft

to massive battles thughout the history of piracy until the nineteenth century, and

not all acts of piracy were regarded to be as heinous as genocide or other serious
international crimes. Moreoverthey could not be indiscriminately subject to
universal jurisdiction. Indeedjia a gradual process and by the nineteenth century,

acts of piracy had gradually been conceptualized as being subject to the exercise of
universal jurisdiction. The justification for it was not based on the nature of the crime,
butwas to be foundintfeact t hat piracy was committed

conditions that render it impossible or unfair to hold any state responsible for its

310 CASSESE, International Criminal Lawupranote 28, pp. 1401 2. (asserti ng piracy
not punished fortheesk e of protecting a community value.”),; Ca
the cumulative presence of four elements: (1) a violation of international customary rules which are (2)

intended to protect community values; and where (3) there existévarsal interest in repressing

these crimes; and (4) the absence of state immunity. He asserts that piracy fails to satisfy the second

element because the penalization of piracy does not protect a community value. He also excludes the

slave trade and trafking in women because such is only provided for in treaty, not in customary law.

*'' MACEDO, supranote 302, p. 4. See also, MANN, the Doctrine of Jurisdiction (13#anote
23, p.95Fi | 8§r t i grala, WUnited B@at®saCourt of Appeals (Secondc@it, 1980) 630 F 2d

876, Demjanjukcase supranote 162at582.
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c o mmi s*In other words, the grounds for justifying universal jurisdiction over
acts of piracy in the nineénth century was based on the fact that pirates were not
under the authority and protection of any state, rather than the gravity or nature of the
crime itself. In fact, similar depredations were conducted by privateers who had first
obtained a licensedm a state (a letter of marque), but these were not regarded as

acts of piracy by virtue of the permission given by the $téte.

However, the continued validity of this perception may be considered questionable
due to, for instance, the extraordinary growftpiracy off the coast of Somalia since
2008 and in the Gulf oGuinea more recently. The UN Security Council (3Ca

dozen Resolutions and reports, decl ar ed

tf

that acts of piracy and armed r@bpp against vesels pose [..)] and notes that

conduct ®“exacerbate[s] the situation 1in
to international peac’ Evemsb, thisahesisrseeksyto i n
argue that piratical acts do not amount to tame severety as crimes, such as for

instance genocide.

Insofar,as the need to transport goods in international commerce over the tegh sea
an interest of all states aady attempt to circumscribe this right may ultimately lead
to conflict. An attack o the principle of high seas freedoms is an attack against the
peace of manking-thus justifying the application of the tefnostis humani generis
Neverthelessthe justification for it was not based on the nature of the crime, but was

to be foundinthedct piracy was committed on the

312 Hackworth observed: It has long been recognized and well settled that persons and vessels engaged
in piratical operations on the high seas are entitled to the protection of no natiovaphe punished

by any nation that may apprehend or capture them.

681.

33 HALL, W. E.: A Treatise on International Law8th ed., 1924, p. 317. Actually the remedy was
obtained from the state, which issweedketter of marque when the privateer acted beyond the extent of
permission.

314 See, for istance, SC Resolution 1816, 6eision, 5902d Mtg., U.N. Doc. S/IRES/1816 (June 2,
2008). [It is] Gravely concerned by the threat that acts of piracy and armedy@gasenst vessels

pose to the prompt, safe and effective delivery of humanitarian aid to Somalia, the safety of
commercial maritime routes and to international navigation [. . .] [and] Determining that the incidents
of piracy and armed robbery againsts&ls in the territorial waters of Somalia and the high seas off
the coast of Somalia exacerbate the situation in Somalia which continues to constitute a threat to
international peace and security in the region. Id. In any event, the gravity of partatalaf airacy

may not be the chief concern in this regard as the stiaremest of the international community that is
eroded by the perpetration of acts of piracy is the infringement on the free flow of international
commerce. This shared community valmlmey serve as the basis under
considering piracy to be an international crime.
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that render it impossible or unfai®¥ to hol
Put differently, the grounds for justifying universal jurisdictmrer acts of piracy in

the nineteentltentury was based on the fact that pirates were not under the authority

and protection of any state, rather than the gravity or nature of the crimé'ft@tie

might conclude that piracy is not a crime of universal jurisdiction based on the
heinousnessfdhe crime, as is the case with the core international crimes (discussed

below), but rather a crime of concurrent municipal jurisdiction based on the stateles

nature of the crime. AsKfenot ed “it should go without seé
evencome | ose to match the “heinousness” of g
the former crimes, in terms of gravity, being comparable rather to ordinary
robb¥ry.”

The Firtigh v .  Rraldf'8 case, which is among the initial cases that helped

expand universgurisdiction to new offences, illustrates the centrality of heinousness

in analogizing piracy in connection to modern offenses (in this context the act of

torture). Tke  Ftigd @aintiffs were Paraguayan citizens who alleged that the
defendant, a Paragyy an of fi ci al , had wrongfully caus
bytort ur e. The o nigayrevwbetweaer thetpirate mnd Ehe torfurer was

t hat both committed crimes widely regarde
r i g f'% vehile” the courtexplained that torture was an extraordinarily heinous

offense, and universally regarded as such, it took no such pains regarding3iracy.
Moreover, Judge Kaufman in his opinion did not try to prove that piracy was

universally cognizable because it wasamelgd as heinous.

315 HALL, supranote 313,pp. 31031 1. See al so, BECKETT, W.E.: “The
Juri sdi ct i on British ¥garbdoloof |etérratioealdvg, Vol. 6, (1925), p. 45.

31 KONTOROVICH, Piracy Analogysupranote 287p. 183.
37K R E Bupranote 223p. 569.

38F i | §r t i grala, suprandtee3Rlaat 890.

¥ bid., at 890.

320 |bid., at 882885. Moreover, the Second Circuit held that, based on universal jurisdiction, it had
subject matter jurisdiction to hear the action. It declared in afn@avmo u s p a puspasgseof “ f o
civil liability, the torturer has becomelike the pirate][ ...pefore him— hostis humani generisan
enemy of albid,at®@0nki nd. "~
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4.2 The Source for the Application of
4.2.1 Defining Elements of a Universal Offence

Il n the contemporary context the concept
the already mentioned Geneva Cami@ns of 1949. These draw a contrast between
grave breaches and other less severe breaches of these conventions by enumerating

specific acts that are considered to be grave bredthes.

According to ICC Prosecutor Regulations and policy papers publishedebiCC
Prosecutor, factors relevant to assessing gravity for the purpose of selecting cases for
prosecution within the jurisdiction of the Court, it includes: a) the scale of the crimes;

b) the nature of the crimes; ¢) the manner of commission of imegyrid) the impact

of the crimes?? The application of these factors has been approved by thEriire
Chamber, which observed that in assessing the gravity of the crime both the
Prosecutor and the Court shoul d ituarpk t o

the harm caused to victims and their families, the nature of the unlawful behavior and

the means employed to execute the cri me.

similar approach or evaluation when analyzing the fundamental elements of crimes

subject to universal jurisdiction.

Traditionally, theratio legis of universal jurisdiction is justified on two main ideas.
Firstly, some crimes are so grave that they harm the entire international community.
Secondly, the gravity of these crimes implieattno safe haven should be available

for those who commit thenfubsequently the idea of universal jurisdiction grew to
include crimes on the grounds of their gravity instead of the practical considerations

of denying criminals safe haven. In other wortlsgre exist two rationales for
exercising universal jJurisdiction, tradi
the locus delicti,and secondly, the modern version arising from the gravity of the

crime?®

%21 EINARSEN, T.: The Concept of Universal Crimes in International La®@slo: Torkel Opsahl
Academic EPulisher, 2012, p. 66.

322 Regulations of the Office of the Prosecutor, 8D/05-01-09 29, 33 (April 23, 2009), Reg. 29;
ICC Prosecutorial Strategy, at 6; Report on Prosecutorial Strategy (2006), para. 2(b).

323 KONTOROVICH, Piracy Analogysupranote 287 pp.204-207; 233237.
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Given the points set out above regardpigatical acts the exercise of universal
jurisdiction over pirates in the nineteenth century was based on two rationales: first,
that enforcement took place on the high seas and beyond the reach of any sovereign;
and second, that enforcement occurred saolgect that was not under the protection

of any state. In other words, as it was built on the fact that the exercise of jurisdiction
over pirates would not be in conflict with
based on the nature of the cririteelf3** The structure of such an exercise of
jurisdiction was later adopted in the provisions for the repression of piracy under the
1958Convention on the High Seas and #8882 UNCLOS Both conventions provide

two requirements for illegal acts of violee, detention, or depredation to constitute

an act of piracy: first, the act was committed on the high seas, against another ship or
aircraft in a place outside the jurisdiction of any state; and second, the act was
committed for private ends by the crefva private ship or a private aircraft (Article

15 of the Convention on the High Seas, Article 101 of UNCLOS). It should be noted
that due to this formulation, the exercise of jurisdiction over an act of piracy would

not coincide with the claim of anothstate.

The specific characteristics of universal jurisdiction are in that it involves a principle
that sanctions the prosecutions of serious crimes and can be applied without territorial
or personal links to the perpetrator or the victim. The seriousiies<rime for the
purposes of applying univ&al jurisdiction is determinedy the extent to which it
harms legal riglst protected by specific international agreements or rules of
international law, or has the potential to seriously impair universallggrezed
human rights.Some countries legislation tetd enumerate crimes in respect of
which universal jurisdiction might be applied, rather than base the application on
whether the acts committed were sufficiently harmful to the international community
as a whole, based on the above criteAdditionally, beyond customarand treaty

law, there are also the fundamental peremptory norms incorporated in the doctrine of
jus cogensas described in&ttion 3.4.1 Another view based on the nature of crime
relies on the concept ¢éis cogensThis view is premised on the recognition of values
shared by the international community, which cannot be reduced to the interests or
values of individual states. Thes cogensnorm is regarded as embodying such

collective value interest, and accordingly, it is alleged that all states as members of

324 KONTOROVICH, Piracy Analogysupranote 287 p. 183.
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the international community are entitled to punish conduct that viglasesogens
norms3?° It is necessary to clarify the conceptjo$ cogensand its role and context

in the exsting international legal system.

At presenm, the core crimefalling under thescope of universal jurisdictiorand this
thesis consideres as suealne namely, war crigs, crimes against humanity, genocide
and tortureall of which constitutgus cogensnternational crimes and thus carry the
obligation to prosecute or extradi@. It allows states to rely on universality for

prosecution, punishment, and extradition.

War Crimes

Atrocities committed during the Second World War lead among others to the
recagnition of war crimes; as crimes grave enough to warrant universal jurisdiction.
They are serious violations of customary or treaty rules belonging to international
humanitarian law (also called international law of armed conff#éfyhe prohibition

of warcrimes is gus cogensnd an obligatioerga omnes?®

The definition of war crimes, as a core international crime, is included in a number of
instruments that enumerate a wide range of prohibitions and regulations. War crimes
subject to universal jurisdion constitute a serious violation of international
humanitarian law during international armed conflict (including both crimes defined
under customary international law and those defined in treaties). The most
comprehensive codification of prohibitionsdaregulations are enshrined in the 1949
four Geneva Conventions and their two Additional Pramct’® There are no

provisions in these conventions that specifically refer to universal jurisdiction.

32> BASSIOUNI, Universal Jurisdictionsupranot e 114, p . 107; JORDAN, J.
Jurisdiction in a dangerous world: a wmma$taeen f or al
University-D.C.L. Journal of International Law, Vol. 200), pp. 89; BROOMHALL, Towards the
Developmentsupranote 131, pp. 40806.

3%BAUMRUK, P.: “Universal Jur iGeech Yetrbookof Putficafidb ol agai
Private Interrational Law Vol. 4, (2013), pp. 20207.

3 CASSESE, @ s s elmw, supranot e 86, p. 65. The term ‘interna
now | argely replaced the term ‘Il aw of armed confl i

war’' and obhewal ayw.
328 5ee @ction 3.4.1 on thorough discussion obligatierga omnes

329 BASSIOUNI, Universal Jurisdictiorsupranote 114, pp. 11816.
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However, one might assume that state parties have thetdgexercise universal
jurisdiction because it stems from the o

breaches enshrined within ¥he Geneva Conyv

The modern concept of war crimes was developed under the auspices of the
Nuremberg Tials based on the definition in the London Charter (or Nuremberg

Charterf®*. Article 6(b) of the Charter defines war crimes as:

“l .. J]violations of the | aws or customs of
but not be limited to, murder, itreatment or deortation to Wave labour or

for any other purpose of civilian population of or in occupied territory,

murder or illtreatment of prisoners of war or persons on the seas, killing of

hostages, plunder of public or private property, wanton destructioities,

towns or villages, or devast®ation not just:

According to article 6, leaders, organizers and others who participate in the execution
of a scheme that might evolve, among others, into war crimes, are respohaifude
thus canbe held accountable without freeing themselves from the responsibility (no

immunity for perpetratorsy*

An importantcase whereauniversal jurisdictionwas of great significance and was

relied on inthe prosecution of war crimas the previously mentioneBichmann

case®™® In this case thedistrict court Jerusalemconcluded that the universality
principle allowed Israel to define and pun

claiming that: “the jurisdictuivesa’* o0 try cr

330BASSIOUNI, History of Universal Jurisdictiorsupranote 34, pp. 5®2.

%31 The1945 Charter of the Internatial Military Tribunal — Annex to the Agreement for the
prosecution and punishment of the major war criminals of the European(Axis so cal |l ed *‘Lon
Charter’').

332 Article 6(b) of the London Charter.
333 Article 6 of the London Charter.
334 Article 7 of theLondon Charter.

3% See section 3.1.2.1 of this thesis.

33 . 26. See also thareviously mentioned®emjanjukcase where the court found that a Nazi prison

guard (known as Ilvan the Terrible) coul drsshe extrad
jurisdiction over him. This case provided firm establishment on the concept of universal jurisdiction

over war crimes. Seeemjanjukcase supranote 162 at 582583 (emphasis added).
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Crimes against Hmanity

However it is not until recently that the legal prohibition on crimes against humanity
has emerged and the precise contours of the crime clalifiedticle 6(c) of the

London Charter defined crimes against humanity as:

“ [ Imurder, extermination, enslavement, deportation and other inhumane
acts committed against any civilian population, before or during the war, or
prosecutions on political, racial or religious ground in execution of or in
connection with any crime within éhjurisdiction of the Tribunal, whether or

not in violation of the | aw of the country

Article 5 of the statute of the ICTY adds imprisonment, torture and rape to the
definition of crimes against humanity. Similar form of definition nsArticle 3 of

ICTR and Atrticle 7 of the ICC, which adds enforced disappearance and apartheid to
the list and specifies that the crimes in question must have been committed as a part
of widespread or systematic attack; not just the individual, but, bywéli nature on
humanity itself*® As the Trial Chamber of the ICTY declared in Belemovicase

in 1996, that crimes against humanity;

are ser i ous whlkharsn hnn beings by estriking what is
most essential to them: their life, libergyhysical welfare, health, and or
dignity. They areinhumane acts that by their very extent and gravity go
beyond the limits tolerable to the international communitynich must
perforce demand their punishment. But crimes against humanity also
transcend tl individual because when the individual is assaulted, humanity
comes under attack and is negated. It is thereforeaheept of humanitgs

victim which essentially cHaracterizes cri

Accordingly, crimes against humaity constitute severe attack on the fundamental

rights of the individual. What is more, accordittggthe above mentioned statement

37 Initially the law of crimes against humanity was created taéitain gaps in the law of war crimes.
See CRYERat el, supranote 35p. 230.

338 Many of these acts can both constitute war crimes and crimes against humanity. However, what
distinguishes these crimes is the fact that war crimes do need to take plageatiuarmed conflict.

Crimes against humanity have to be committed as part of a widespread or systematic attack, and to be
committed against any civilian population. SHAWYpra note 22, p. 438; Amnesty International
Report supranote 65,Chapter Five, pl.

339 prosecutor v. ErdemoviSentencing Judgment, Case No.-9&22-T (Trial Chamberl, 29
November 1996), para. 28 (emphasis added).
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an attack on the individual constitutesadtack on the whole international community

thus making evident the characteristics of themde.

Furthermore, with respect to universal jurisdiction, one cannot maintain that there is a
conventional law providing for it with respect to this category of crime. Nevertheless,
crimes against humanity asjs cogensnternational crimesire presumedtb carry

the obligation to prosecute or extradite, and thus allowing states to rely, for example,

on universal jurisdiction when prosecuting for this heinous offéffoks was stated

in the decision of theTr i bunal d e p rwhemidetarngningtihaglt anc e
jurisdiction over Augusto Pinochet, clearlrecognizeduniversal jurisdiction over

cCri mes against humani ty; “Ilw]l]e <consider
international law, indeedjus cogens recognizing universal jurisdiction and
authorizing mtional authorities to prosecute and bring to justice, in all circumstances,

persons suspected of! cri mes against humani

Genocide

The often quotedl949 Genocide Conventian whose substantive rules may largely
be considered as declaratory of customiatgrnational law and now has a large
number of ratification§?, was an important step in the process of condemning the act

of genocide’®® Indeed, at present the prohibition of genocide is considered jtesbe

340BASSIOUNI, Universal Jurisdictiorsupranote 114, p. 119.

¥1DecisionoftheTr i bunal de pBresseiss Noeembenl1898 datecmining that it had
jurisdiction over Augosto Pinochet. Moreover, in fredi¢ case the Trial Chamber of the ICTY stated

that the crimes against humanity were indeed also not only a matter of domestic jurisdiction but fall
also withint he Tri bunal’'s jurisdiction with the followin
domestic nature. They are really crimes which are universal in nature, well recognized in international
law as serious breaches of international humanitarian lawtrandcending the interest of any one

State. The Trial Chamber agrees that in such circumstances, the sovereign rights of States cannot and
should not take precedence over the right of the international community to act appropriately as they
affect the whée of mankind and shock the conscience of all nations of the world. There can therefore
be no objection to an international tribunal properly constituted trying these crimes on behalf of the
internat i on RrbsecatonmTadin Detisioh on theldense motion on jurisdiction, Case

No. IT-94-1-T (Trial Chamber 10 August 1995), para. 42.

342 As of 2014, 146 states have ratified or acceded to the treaty, most rédehéyon 6 June 2014.
One state, thBominican Repulic, has signed but not ratified the treaty.

MCASSESE, Dawsuwpeme 869. 109; BAUMRUK,supranote 326 pp. 208209.
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cogens thus constituting a peremptory norm g@éneral international law which

cannot be modified or revoked by tredts.

The definition of genocide has been adoptedbatimin the statutes of the ICTY
(Article 4), ICTR (Article 2) and ICC (Article 6). Article 2of the Genocide

Convention defines genole as:

“ [..] any of following acts committed with intent to destroy, in whole or in
part, a national, ethnical, racial or religious group, as such:

(a) killing members of the group;

(b) causing serious bodily or mental harm to members of the group;

(c) deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part;

(d) imposing measures intended to prevent births within the group;

(e) forcibly transferring childrenf the group to anothergo u p . ”

According to Article 3 thdollowing acts shall be punishable, namefa) genocide;
(b) conspiracy to commit genocide; (c) direct and public incitement to commit

genocide; (d) attempt to commit genocide; (e) complicity in gendéide.

Article 2 limits the parameters of the victim groups to only four, namely belonging to
a national, ethnical, racial or religious grofpbMany have criticized this narrow
focus by claiming that since the negotiation of the Convention, international law has

undergone majotransformation, especially with respect to the development of the

See in this context a declaratory statement mad e
Convention are principleghich are recognized by civilized nations as binding on States, even without
any conventional obligation|[ .]J[]and]the wuniversal c

of the ceoper ati on required i n order tourlgiebe’'r.at e ema |
Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide, Advisory

Opinion, ICJ Rep. 1951, p. 23. Further, see @ase concerning application of the Convention on the

Prevention and Punishment of the Crime @nGcide (Bosnia and Herzegovina v. Yugoslavia (Serbia

and Montenegro))further request for provisional measures, Order of 13 September 1993, ICJ Rep

(separate opinion oAd HocJudge Lauterpachp ar a . 100 where it was stated
genaide has long been regarded as one of the few undoubted exanjpkesajens ”

¥ n additionsee also Article IV of the 194@enocide Convention, Article 2 of the Statute of the
ICTR, and Article 6 of the Statute of the ICC. These are the material akeroérthe crime of
genocide. According to the case law of the ICTRAkayesucase three criteria must be combined;
1)the victim is dead; 2) the death results from an illegal act or from an illegal omission of the accused
or from his subordinate; 3) at thiene of the commission of the murder, the accused or his subordinate
were inhabited by the intention to kill the victim or to carry grave infringement in his physical
integrity, knowing that this infringement could entail the death and it was indiffeverim that the

death of the vigm results from it or not. See ICTHBrosecutorv. JeanPaul AkayesuT. Ch. I.
Judgment, (ICTRO6-4-T), 2 September 199&t. 589.

348 CRYERet al, supranote 35, pp. 20211; CASSESECassese's Lawsupranote 86, p. 119123.
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doctrine of human rights. Thus proposals have been made to expand the list of victim
groups in order to include others, such as cultural and political groups, but
unsuccessfully. In adddn, there might be other actah those listed in Article that

can be committed with a view to destroy one of the protected groups.

A necessary etaent which distinguishes itom all other international crimes is that

of intent to destroy a group h& specificity of genocide is not exhausted solely with
regard to the four groups that may become the target of genocide, but its importance
lies mainly on the basis of the particutaens reaof the perpetrator, whose intention

must be to destroy in whot# in part anyone of the enumerated groups. This element
renders genocide a specific intedblus specialisand differentiates it from all other
international crimed?® Conseguentlygenocide is regarded as having a particular
seriousness which is undeed by the fact that its prohibition has therefore attained

the status of gus cogensnorm and anerga omne¥® obligation and has been
described as the * ulti.flahisesupparts theeviewtoat * cr i r
any state hathe right to fulfill their obligation by exercising universal jurisdiction

over persons suspected of committing such crimes when other states are unable or

unwilling to take effective steps to repress the crifis.

Subsequentlyeven though Article 6of the GenevaConvention,with respect to
jurisdiction - especially universal jurisdiction does not speak of universal
jurisdiction per sé&%, such jurisdiction over the crime of genocide can still be found
under customary law. Universal jurisdiction over genocide has been reedgmder

347 CASSESE Cassese's Laveupranote 86 pp. 110; 113; 119; CRYERt al, supranote 35 p. 208;
See also BAUMRUKsupranote 326, p. 209.

348 BANTEKAS, supranote 15, p. 207; CRYERet al, supranote 35,p. 203; See also BAUMRUK,
supranote 326, p. @9.

349 See for instanc€ase concerning application of the Convention on the Prevention and Punishment

of the Crime of Genocidéreliminary Objections, Order of 11 July 1996, ICJ Rep. 1996, at para. 31

(“1t follows that t he bythegConventiomaredrightstandioldigatiemiga ns enshr
omnes The Court notes that each State thus has to prevent and to punish the crime of genocide is not
territorially | imited by the Convention."”).

30 Amnesty InternationaReport supranote 65, Chapter Sean, pp. 23; CRYERet al, supranote
35, pp. 203204; BANTEKAS,supranote 15p. 203.

#®lSeei n t hi s cont ehetdeaGfiSabpidiagityintde Gore x t Tof Uni versal Jur i

¥2According to William A. Sc homframise refladting the $tate oV 1 “ wa's
the |l aw at the time the Convention was adopted” an
concept ofaut dedere aut judicarehad long been recognizes for certain crimes, committed by

individual outlaws, few 948 wanted to extend it to crimes which would, as a general rule, involve

St at e compl i ci ty.Genocklél MnBlAtSnationsV. LawBambridge: Cambridge

University Press, 2000, p. 548.
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customary law, for example, in thereviously mentionecEichmannjudgment®?

Moreover, the ICTR, inProsecutor v. Akayesuendered the first ever modern

genocide conviction for an individu#l? In addition, in theTadic caset he | CTY' s
AppealsChmber stated, in connection with genoc
nowadays acknowledged i n YISimilatyatteedCTRf i nt er

held in the case dProsecutor v. Ntuyahagthat universal jurisdiction exists for the

crime of geocide®®

Torture

Universal jurisdiction over torture is provided for within the 1984 Convention against

Torture (CAT).Article 1 of the CAT defines crime of torture as follows:

“For the purpose of this Convention, t he
which severe pain or suffering, whether physical or mental, is intentionally

inflicted on a person for an act he or a third person has committed or is

suspected of having committed, or intimidation of any kind, when such pain

or suffering is inflicted by or athe instigation of a public official or other

person acting in an official capacity. It does not include pain or suffering

arising only from, i nherent in or incident:

This definition reflects customary international law. A similariigbn of torture
can be found in the 1987 Int&merican Convention on Tortura’

%3 Eichmanncase supranote 149.
%4 Akayesu, ase supranote345,appeal rejected 1 June 2001.
¥5Tadi casesupranote 341 para 62.

3% prosector v. Ntuyahaga,Case No, ICTRO0-40T, Deci si on on the Prosecul
Withdraw the Indictment, Mar 18, 1999.

357 Article 2 of the InterAmerican Convention on Torture defines torture as follows:

“ For putposes of this Convention, torture shall be understood to be an act
intentionally performed whereby physical or mental pain or suffering is inflicted on a
person for purposes of criminal investigation, as a means of intimidation, as personal
punishmentas a preventive measure, as a penalty or for any other purposes. Torture
shall also be understood to be the use of methods upon a person intended to
obliterate the personality of the victim or to diminish his physical or mental
capacities, even if they dwt cause physical pain or mental anguish.

The concept of torture shall not include physical or mental pain or suffering that is
inherent in or solely the consequence of lawful measures, provided that they do not
include the performance of the actsorase t he met hods referred to in
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Within Article 5(1) of the CAT there is a general duty of state parties to take
necessary measures to establish jurisdiction. In addition, Article 5(2) of the
Convention regires each state party to take measures to establish universal
jurisdiction over persons suspected of torture, unless it does not extradite the
suspect®®In theF i | § caseithg &S Court of Appeals for the Second Circuit held

t hat “t he t oerlikeutheepirate loratlse slave tradlen before hiwstis
humani generisan enemy of **°aMbréeovemm nhkalready méntioned

F ur u nahsgp] thedCTY dfter having addressetthe human rights treaties and the
resolutions of international orgaaizons prohibiting tdure) stated the following:

“It]l]he existence of this corpus of gener a
shows that the international community, aware of the importance of
outlawing this heinous phenomenon, has decided to suppress any
manifestation of torture by operating both at the interstate level and at the

|l evel of individuals. Nb® | egal |l oopholes h;:

Now, after having briefly addresselle core crimes of international law that give rise

to universal jurisdiction, one€an indeed conclude, that all of these enumerative
examples of categories of core crimes and their descriptive elements show that the
gravity of a crime in question matters. Therefore, the severity or gravity of an act,

constitutesa distinguishing elemein the application of universal jurisdiction.

One cannotice that the primary justification for invoking universal jurisdiction is
undoubtedly the nature, namely the severity, of the crime in quedtideed,
proponents of t he ‘ ah qudseliction’ seeoheinousness vas uni v
describing only a narrow class of offenses. While it may be impossible and
unnecessary to reduce this standa®id to a f

must be remembered that the heinousness in question is teaordmary or

%8 |n addition, Article 12(2) of the InteAmerican Convention on Torture also provided for universal
jurisdiction:

“Every State Party shall also take the necessar
over tre crime described in this Convention when the alleged criminal is within the

area under its jurisdiction and it is not appropriate to extradite in in accordance with

Article 11.7

¥9Fi | 8r t i grala, suprandteS8R,at 980.
30F u r u nahgesupranote 264 at.146.
%1 KONTOROVICH, Piracy Analogysupranote 287 p. 207.
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aggravated heinousness as enshrined within the above mentioned provisions and all

offences constitute a largeeale or widespread criminal conduct.

In addition, while academics and scholars agree that the exes€isiniversal
jurisdiction is generally reserved for the nioserious international crirse number

of additional crimes which are not onsidered as constitytisggogenhavebecome

the subject of universal jurisdiction by way of tre&In this context three offences
should be metioned, namely, aircraft hijacking, hostagding and acts of terrorism.
The 1970 Convention for the Suppression of Unlawful Seizure of Aircraft (Hijacking
Convention) defined hijacking as an international crime and established a series of
guidelines ago how it should be conductéf The 1979 International Convention
Against taking of Hostages created and defines hostdkgegy as an international
crime and calls in states parties to make hostakjag a domestic offence and to
establish appropriate paities>** Additionally, a series of terrorism conventions were
adopted between 1997 and 2005 to address terrorist bofftirtgrrorism
financing®®® and risk of nuclear terrorisiti. These crires, however, have not yet

risento the level ofus cogensand even ta level of gravity is perhaps not as high as

362BASSIOUNI, Universal Jurisdictiorsupranote 114, p. 108.
33The 1970 Convention for the Suppression of Unlawful Seizure of Aircraft, Articeg 4;

%4 The 1979 International Quvention @ainst Taking of Hostages. Available online at
https://treaties.un.org/Pages/ViewDetails.aspx?mtdsg_no=>3&ithapter=18&lang=en [retrieved
4.4.2015].

%5 The 1997 International Convention for the Suppression of Terrorist Bombings proscribes the
delivery, placement, or detonation of an explosive or other lethal, device against a public or
government facility with the intent to cause death, boitijyry, or extensive destruction. Available
online at https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XVIlII
9&chapter=18&langen(retrieved 4.4.2015].

3% The 1999 International Convention of the Financing of Terrorism defines the crime of terrorism
financing as “directly or indirectly unlawfully
intention that they should hesed or in the knowledge that they are to be used, in full or in part, in
order to carry out” act p rterbrisnbdonventionsbSee Articlg 2(19.f t he
Further the Convention proscr i b eeathorhserious bodignci ng
injury to a civilian, or any other person not taking an active part in the hostilities in a situation of
armed conflict, when the purpose of such ac, by its nature or context, is to intimidate a population, or

to compel a governmemdr international organization to do or to abstaindfm doi ng any act.

Article 2(b).
Available online athttps:/treaties.un.org/pagesé¥iDetails.aspx?src=TREATY&mtdsg no=XWII
11&chapter=18&Ilang=efretrieved 4.4.2015].

%7 The 2005 International Convention for the Suppression of Acts of Nuclear Terrorism which
criminalizes under international law the possession of radioactive matetiaintént to cause death,
injury, or property damage. See Article 2. Available online at
https://treaties.un.org/Pages/ViewDetdllglspx?&src=IND&mtdsg_no=XVIH
15&chapter=18&Temp=mtdsg3&lang=@retrieved 4.4.2015].
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is with the core international crimes. Nevertheless, their founding instruments

explicitly (or implicitly) provide for universal jurisdictio?f®

4.2.2 Reing Category of Newly EmergingThreats?

Initiating a digussion on modern threats that might fall under the umbrella of
universal jurisdiction is certainly something worth addressing. Even though being a
more theoretical discussion, nowadays the discussion is indeed relevant. The dynamic
nature of internationalaw keepsthe fundamental values and principles of the
interndional system continually evolvingnd so do the number of crimes deserving

its attention. What is more, there are different views concerning the offences that
constitute crimes under interi@tal law which might be subject to universal
jurisdiction; thus open for its evolveméfit.in fact, these newly emerging threats
could become subject to univerasl jurisdiction as a matter of treaty obligation

stipulating for usage of such a principle

Cyberterrorismand Serious Environmental Crimes

At present, with the continuously globalizing world, cyberterrorism has become one
of the most significant threats to the national and international security of the modern

state, and cyberattacks are occurrimith increased frequencéy® The internet not

38 Since the end ofecond World Wara substantial growth and developments of treaty based
universal jurisdiction where states have actively chosen to create uhijueisdiction through their

assent to relevant treaties, even in the absence of customary international law. See BASSIOUNI,
Universal Jurisdictionsupranote 114 p. 125.

39 BAUMRUK, supranote 326 pp. 216211.

370 cyberterrorism has, for instance, beensicr i bed as constituting a “[p]s
economic forces [that] have combined to promote the fear of cyberterrorism. From a psychological
perspective, two of the greatest fears ofe modern t

fear of random, violent victimization blends well with the distrust and outright fear of computer
technology. An unknown threat is perceived as more threatening than a known threat. Although
cyberterrorism does not entail a direct threat of violencg@sigshological impact on anxious societies

can be as powerful as the effect of terrorist bombs. Moreover, the most destructive forces working

against an understanding of the actual threat of cyberterrorism are a fear of the unknown and a lack of
information o r wor se, too much misinformation.” United
“Cyberterrorilsm:1 s Hotwhe ReBhr eat ?"” vailabl 200lied )at p . 3.
http://www.usip.org/ges/default/files/sr119.pdfetrieved 4.4.2015]. Roughly defined, cyberterrorism

can be described as the ability of terrorists to use the internet to hijack computer systems, to bring

down international financial system, or to commit analogous terragfbn in cyberspace. See
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only makes it easier for terrorists to communicate, organize terrorist cells, share
information, plan attacks, and recruit others but also is increasingly being used to
commit cyberterrorist acts. It is clear thiéhe international community may only
ignore cyberterrorism at its pesincethese threats will not be eradicated easily. In
the absence of feasible prevention, detece of cyberterrorism magt leastbe the

best alternative. The most feasible wayd&ter cyberterrorists might be to prosecute

them under the universality principle.

States, private industry, and international organizations are taking important legal,
policy and technological steps to combat cyberterrorism. Nonetheless, these steps
taken are insufficient and therefore the need for greater international cooperation
arises. In addition to cyberterrorism one can also mention great international
environmental crimes, such as transboundary pollution, which might be added to the

list of crimesas falling under the scope of universal jurisdiction.

However, it is so that the notion bbstis humani generisay not always be clear

and ineked, as such does not necessadlystitute a human rights offence (as is with

the previously mentioned cor¥imes) and usually @é&s not constitutelirect attack

(or threat of violence) on human righits One might ask whether it is in the way that
those actions are executed and the motivation behind them that have changed; making

it a crime that seriously undemmes the national and international security?

As regardingo cyberterrorism, because of the very naturthetrime— irrespective

of how we ultimately define it- the need for a truly universal jurisdiction may

present itself with even greater empkatsian before; traditional crimes can almost

always be addressed through some other method: territoriality, nationality, right of
protection etc.; but these concepts may not prove sufficient in the case of
cybercrime®> Mor eover, as Kanue &nd mformdtiendalike cyber s

transcend the physical boundaries, thereby requiring a legal paradigm that looks

GABLE, K. -Apocalyse Glgvb Seacuring the Internegaanst Cyberterrorism and Using
Uni versal Jur i s dVarderbiloJournal ef Transnatenaklawok 48t(2010), p. 4.

3"l BAUMRUK, supranote 326 p. 210

see further “The Rule of Law in the Global Vil]l
Symposium on the Occasion of the signing of the UN Convention against Transnhational Organized
Cri me” Panel on t he Ch-@rime. e algmoltaty,f (14 Bbecerdberr2D0®)s s Cyber

Available online atttp://legal.un.org/ola/media/info_from_lIc/cybercrime. fratrieved 4.11.2014].
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beyond merely t A%Ond car thus drawf a cenclesiort that the
prosecution of cyberterrorism under universal jurisdiction would be a effaetive
deterrent than territorial or other jurisdictional bases, due to both the broad reach of
universal jurisdiction and the inherent practical difficulties caused by the suspected
offenders in cyberspacé’

Serious environmental crimes, as a sepa@tme, have been considered among

others within the first international conference on universal jurisdiction in Madrid
(2014)3° There it was suggested (within thecalled proposal of Madrid Principles

on Universal Jurisdiction) that universal juristbctshould bea ppl i cabl e t o “'s
crimes against nature and the environnjent.§eriously and generally affecting the
fundamental rights of individuals and the community, such as food fraud, price
gouging on staples for the survival or health of agead i t y of illggalr sons,
exploitation of natural resources that seriously affect the health, life or peaceful
coexistence of people with the natural environment in the area where exploitation
occurs, the illicit diversion of international funds apyd to alleviate humanitarian
disastery ...Ihe irreversible destruction of ecosystems and any others defined as
such in international agreements or treatiés.

Questions can be raised concerning, among others, the sources of international law

that could spport inclusion of a crime on that list, and whether certain crimes have

the same degree of seriousness as others
the arguments for extending universal jurisdiction to cyberterrorism and serious
environmental fiences are many and varied. For instance, regarding the heinousness

and severity of the crime in question (as discussed above regarding the core crimes)
provides a strong justification for universal jurisdiction over cyberterrorism and

serious environmeat| cri mes. The rationale for hei n

SBKANUCK, S. P.: “Infor maes ofnorwak d lriec Héwmnde rCrhaatl il cema
International Law Journalyol. 37, (1996), p. 288.

3" GABLE, supranote 37Qpp. 434 4. See in this context Bassiouni w
jurisdiction is the most effective method to deter and preveatnational crimes by increasing the
likelihood prosecution and punishment of its perpetrators. This approach to international criminal

accountability is also believed to be a factor in
BASSIOUNI, Uniersal Jurisdictionsupranote 114 p. 153.

3 Congress on “Universal Jur i sCGbigedsdolo placedast Mayhe XXI C
2014 in Madrid. I't was organized by the Baltasar G

http://www.fibgar.org/congrespurisdiccionruniversal/english/index.html

376 See Madrid Principke Principle2. Available online athttp:/baltasargarzon.org/nosotros/first
internationalconferenceuniversaljurisdiction/ [retrieved 11.12.2014].
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be of most concernig..]t he enor mity of [t he] acts’”, [
social structures, physical and psychol ogi
the perpetrators okuch serious international crimes may carry out such acts

a g ai’nThis vesion of the heinousness analysiertainly does apply to
cyberterrorism both because of the potential for serious disruption of entire
governments and of world commerce, and assult of technological methods

available the apprehension of the cyberterrorist is very difficult.

As to the serious environmental offences, the enormity of the harm caused is so
severe and widespread that it justifies the usage of universal jurisdithisnis not

to say that territorial jurisdiction or other jurisdictional bases could not be used to
prosecute for these crimes, but it is merely to say that universal jurisdiction is likely
to be the most feasible manner of prosecution and detersncedeterrence is the
primary aim of universal jurisdictio? In conclusionthesenewly emerging threats
certainly allow for new consideration on universal jurisdiction and perhaps one can
conclude in stating that these evolvements suggest that the stapaversal

jurisdiction is expanding.

4.3 Can Universal Jurisdiction be Solely Deduced from th&lature of a

Crime?
4.3.1 Deductive or Inductive Approach’®

It is so that state practicen universal jurisdiction have been either scarce or

inconsistent- thus lacking coherenc&’ At the same time, some crimes are not

" MARKS, J. H.: “Mending the web: Uentiovandtal Juri s
Abrogation of I mmu ni t @olubbja Jduimad of $ransnationalt LgwplC42u nci | ”
(2003), p. 445.

378 GABLE, supranote 370 p. 52.

%I'n general, the inductive method, or afppaoach, ma

pattern of empirically observable individual instances of State practicepnio juris. Induction is a

process of going from the specific to the general. It is a systematic process of observation and
empirical general i dediuen.i'vel metbodr aotr tapptloach, t
inference, by way of legal reasoning, of a specific rule from an existing and generally accepted (but not
necessarily hierarchically superior) rule or principle. Deduction is a process of going &amartéral

t o t he speci fic.” See TALMON, S.: “Determining
Met hodol ogy bet ween Il nducti on, Deduction and As s e
International Law, Paper No 4/2014, (24 Jul014), p. 5. Aailable onlhe at
http://papers.ssrn.com/sol3/papers.cfm?abstract id=247168%iéved 12.1.2015].
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covered explicitly by the jurisdictional ground provided by relevant conventional
regime, for instance, as is the case with genocide (as described ¥bdvence,
these two approaches seek to legth an entitlement to the exercise of universal

jurisdiction.

There are mainly two approaches that seek to overdeisiedarcity of state practice.

The first one emphasizes the nature of crimes that are targeted by the assertion of
universal jurisdicon and seeks to deduce a jurisdictional ground for universal
jurisdiction from the very nature of the crimes (deductive approach). The second one
is more in line with traditional scholarship and seeks to establish a customary rule
which provides a groundof universal jurisdiction (inductive approach). However,
state practices were either scarce or inconsistent, which woulchawa been

sufficient for a customary rule to be confirni&d.

As to the deductive approach, proponents of universal jurisdictioa temded to
seek its justification within the nature of crimes; the heinousness of crimes by
drawing analogy to piracy or the violation jok cogensiorms, in order to deduce a
basis for universal jurisdiction. There seems to be at least a strong imdicathe

case law analysiabove (with respect the core international crimeshtérnational
crimes that amount to the violation gfs cogensnorms may be subject to the
assertion of universal jurisdiction. For instance, Lord BroWitkinson stated irthe
Pinochetcase in the House of Lordsthiaf t | he jus cogens nature
crime of torturejustifies states in taking universal jurisdiction over torture wherever
c o mmi Lerd BréwnWilkinson did not make any detailed arguments ds th
issue but merely referred, among others, to Ehe r u n dagei where the Trial

Chamber observed that:

i t w dnoohsisternbrethe one hand to prohibit torture to such an extent

as to restrict the normally unfettered treatgking power of sovergn States

30 REYDAMS, Universal Jurisdictionsupranote 19, pp. 22224.

%1 3ee Article 6 of the 1®3Genocide Convention.

382 REYDAMS, Universal Jurisdictionsupranote 19, pp. 223224.

383 Reginav. Bow Street Metropolitan Stipendiary Magistratéx parte Pinochet Ugarte (No. 3),
[1999] 2 All E.R. 97 (H.L.), at. 104 (emphasis added).
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and on the other hand bar States from prosecuting and punishing those

torturers who have engag®d in this odious |

In other words, one might consider whether the entitlement of universal jurisdiction
can be generally viewed as @gical consequence of the peremptory nature of the
prohibited act (in this case the crime of tortuf&)On one hand, from this one can at
least draw the indication that international crimes that anmyid the violation of

jus cogensiorms may be subjetd the assertion of universal jurisdiction,tlon the

other hand at the same time one may still argue whether this is truly a logical
consequence of the peremptory nature of these types of criroestlis the question

may arisewhether assertion ofniversal jurisdiction should be mandatory rather than
merely a right (permissive). This consideration is premised on the postulation that
since those offences by their very nature undermine the foundations of the
international order, and areus of concer of all states. Hencen order for the
absolute nature of the prohibition to be effectuated, all states must cooperate in
bringing those perpetrators to justice. In fact, many proponents of the deductive

approach express support for theaof mandatoryuniversal jurisdictiorf>®

Contrary to the deductive approach, the inductive approach seems to be gaining more
support. The inductive approach includes inducing the basis for universal jurisdiction
by confirming ordinary customary rules. A few developingtdes seem to provide

for obvious evidence for assessing the exercise of universal jurisdiction in the context

34E u r u nahgesupranote 264, al56 (emphasis added).

355ee furtheronthisthifEa diids e where the Appeal’'s Chamber of th
on the plea of sovereign equality raised by the appellant, who alleged that no state could assume
jurisdiction to posecute crimes committed on the territory of another state without any justification by

a treaty or customary international law. Based on this proposition, the appellant argued that the same
requirement applied to the exercise of jurisdiction of an intemmal tribunal, which suggests the

principle of state sovereignty would have been violated in that case. The chamber rejected this plea,

relying instead on theature of the crimewith explicit reference to the jurisprudence of BEiehmann

caseSeeTad tasesupranote 34] para. 55.

¥sSee on this, among others, STEVENS, L. A.: “Geno
Why the United States i s i n \Brgiraaloumal offinterhdatianal | nt er nat
Law, Vol. 39, (19981999), pp. 444447; KAZEMI, supranote 78, pp. 444; ORENTLICHER supra

note 82, pp.14450. Nevertheless, the proposition of mandatory universal jurisdiction does not seem
to have gained enough support to be a mainstream argument. In contrast, an exanofati
international practice shows a strong indication in favour of the pexmissature of universal
jurisdiction. Additionally, statements made in the case law analyzed within this thesis usually speak of,

and use terms such as, entitl ement or interest
so they hint ratheat the permissive nature of universal jurisdiction.
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of customary international la#/’ In other words, this approach seeks to mitigate the
conditions for the establishment of customary internatidawl, based on the
understanding that the foundation or support for universal jurisdiction must be

established in international law that governs relations between states.

Indeed, at present there are a growing number of states that have adopted legislation
that empowers their courts to exercise universal jurisdiction over core international
crimes, as well as increasing number of criminal proceedidgser a modern
positivist understanding of customary international law formation, in order to identify
custanary norms in the fields of human rights and humanitarian law where state
practice is scarce, emphasis may be laid on unambigni® jurisas may be
derived from international institutional practit®. Along with those national
legislation and judiciapractices, many states have made declarations in favour of
universal jurisdiction. Of particular importance are those that were made during a
debate of the Gener al Assembly’s Sixth Co
application of the principle of uwersal jurisdiction. Overall, it has been generally

acknowledged that universal jurisdiction is enshrined in international law and/or an

¥TAKEUCHI, M.: “Beyond Dichotomy between Deducti or
t he Approaches t o Okayama keaw oarhaVal. 64(2), £@L4)pt360 n . 7
38 Customary Internatonal Law (ClL) has been defined as “one

constant and uniform practice of states and other subjects of international law in or impinging upon
their international legal relations, in circumstances which give rise &gitinhate expectation of

similar conduct in the future.” As the definition
CIL: (1) state practice, which is an objective presence of state acts, aquln@n juris— a subjective

state of mind of atsat e i ndicating that it believes that it
obligation.” See the Final Report of the Committee

Law. International Law Association, hdon Conference (2000), p. 8. @lable online at
http://www.ila-hg.org/en/committees/index.cfm/cid/Jetrieved 2.2.2015].Moreover, the ICJ has
stressed the important of these two elements in the determinatioretiievtan international custom

has come into existence. For instance, inNbeth Sea Continental Sheiff, response to submission of
Denmark and the Netherlands that certain delimitation agreements between states that were not parties
to the Geneva Convéan on the Continental Shelf 1958 was indicative of a new customary norm
regarding delimitation, the court stated thus:

“Not only must the acts concerned amount to a s
such, or be carried out in such a way, as tovideace of a belief that this practice is

rendered obligatory by the existence of a rule requiring it. The need for such a belief,

i.e. the existence of a subjective element, is implicit in the very notion ofpihén

juris sive necessitatisThe Statesconcerned must therefore feel that they are

conforming to what amounts to a legal obligation. The frequency or even habitual

character of the acts is not in itself enough. There are many international acts, e.g., in

the field of ceremonial and protocolhigh are performed almost invariably, but

which are motivated only by considerations of courtesy, convenience or tradition,

and not by any sense of | egal duty.”

North Sea Continental Sh€F.R.G. v. Den., F.R.G. v. Neth.), 1969 I.C.J. 3 at 44 (Feb. 20%. 77;
and further inContinental Shelf case (Libya Malta) (1985) ICJ Rep 13, para. 27.héate the court
reiterated the position.
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important tool for the fight against impunity, while concerns have been constantly

raised on the possibility of its abive use

In sum, doctrines have sought to establish the ground of universal jurisdiction in order
to meet the need of the fight against impunity. The deductive approach (especially in
the context of thgus cogensloctrine) places an emphasis on the alisohature of
individual responsibility from which the ground of universal jurisdiction can be
deduced, thereby eliminating the need to rely on state practag@roo juris. Unlike
theinductive method that relies heavily on states practice, the teehafqueductive

logic is both convoluted and abstract, extracting rules of international law from more

general propositions.

4.4 Appraisal

The source for the application of universal jurisdiction is the gravity of the erime
the crimes affect the intertianal community as a whotethus allowing for universal
jurisdiction to be applicable. For instance, it was the gravity of those crimes that
provided the theoretical and political justifications for the first international criminal

trials at Nuremberg.

In I'ight of the serious repercussions of
might expect the concept of gravity to have reasonably-aefihed and accepted

content in international law. In fact, as is with the principle of universal jurisdiction,

the opposite is true. Individuals who write and apply about international criminal law
invariably reference the seriousness of the crimes at issue but rarely specify what

they meari®® Thus gravity being an ambiguous concept.

The failure to elaborate wha meant by gravity is not merely a consequence of the
difficulty of the definitional task (although it is certainly an important factor), rather
the concept has been left undefined because its ambiguity has served a productive
funci on i n t helopmengto mediate betiveen ¢he competing pulls of

state sovereignty and the burgeoning human rights movement.

39 DEGUZMAN, supranote 296 p. 21.
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Piracy was not considered a substantively graver offense than many other crimes that
were not subject to universal jurisdiction. While piracy wadainly a serious crime,
it was not thought to be the worst, and thus heinousness fails to explain its universal

cognoscility.

After World War [, there was some discussion of establishing a court to prosecute
crimes against humanity, but the worldsneot yet ready for the necessary limitation

of sovereignty and the effort was abandoned. World War Il proved to be the turning
point. Gravity provided the primary justification for the creation of the International
Military Tribunal at Nuremberg. Therefer when the defendants objected that some
of the charges violated the principle of legality, the judges demurred, invoking the
gravity of the crimes. No one felt a need to explain what made the crimes of the
Holocaust grave— and the same does apply to tl¢her heinous offences.
Nevertheless, the opposing tug of sovereignty was felt even in the face of the worst
crimes the world had ever seen. The gravity of the crimes committed in World War I
thus solidified the idea. Therefore the gravity thresholdh wéispect to universal
jurisdiction, might ensure that states do exercise universal jurisdiction only over

sufficiently serious offences, thus retaining the principle of state sovereignty.

As regarding the application of universal jurisdiction, the doettias not changed
since it foundations. A violation ¢fis cogensemains central, rendering the criminal
a hostis humanis generand subject to universal jurisdiction. What has changed with
the modern era is, rather the substangaso€ogens

Traditionally, universal jurisdiction can be invoked merely on the basis of the gravity
of the crime and in older cases of piracy, the crimes committedria nullius
Hence, the modern universal jurisdiction arises from the nature and the gravity of the
crime ezen though the gravity criteria of the crime and its concern to the international
community was not the foundation or thea i s o nof i€ driginal econcept of
universal jurisdiction. In sum, it can be concluded that the idea of universal
jurisdiction gew, and has grown or developed, to include crimes on the grounds of
their gravity instead of the practical consideration of denying criminals safe haven. In
other words, it can be claimed that there exist two rationales for exercising universal
jurisdictio n ; traditionall vy, the | ack of any

and the modern version arising from the gravity of the crime.
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It follows that one can wonder whether heinousness is a poor standard for asserting
universaljurisdiction and whther it is theright approachIn fact, one can also

considemwhy our current approach to universal jurisdiction lacks coherence.

To conlclude on the crimes that fall, or perhaps might fall (such as severe
environmental crimes) under the umbrella of @nsal jurisdicction it is so that the
seriousness of a criméyr the purposes oépplying universal jurisdiction, iand
should be,determined by the extent to which it harms legal rights protected by
specific international agreemerds rules of internabnal law; o as the potential to
seriously impair universally recognized human righ@nsequently, this thesis
advocates that bglefining and specifically enumerating crimes in respect of which
universal jurisdiction might be applied thus perhaps ndahe best sollution but
rather, such applicatioshoulddepend orwhether the acts committed avefficiently
harmful to the international community as aol) based on specific criteria (for

instance that theffences constitute a larggealeor widesprad criminal conduct).

Hence after having established the fundamental source, namely the gravity of a
crime, and described briefly the crimes falling undesdspe, the rules for adhering
or exercising universal jurisdiction in relation to other possiblesdictional bases

will be considered in the following chapter.
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5 The Idea of Subsidiarity in the Context of Universal Jurisdiction

At the interstate level there is no general rule of international law establishing a
hierarchy between the vatis basg of jurisdiction where different national
authorities want to prosecute the same contfd@®assiouni, for instance, advocates

the development of consensus principles on universal jurisdiction that establish

“Jurisdictional “pruloesties”rasdl proyi denf |
and minimize “the exposure of I ndi vi dual
proc e s s, and d e nin this regafds, Basspuniurther .ndtes that

harmonizing universal jurisdictiorwith other juriglictional theories as well as,
developing principles that clarify legitimate usage of universal jurisdiction is a
necessary step forward in order to make the application of the universality principle

more transparerit:

Premised on these remarks one camsaer whether the notion of subsidiarity in the
context of wuniversal J ur i s din recent gears, asi g ht
will be clarified in this chapter, there has beg growing support for the notiayf
subsidiarity asea o6mgui dmoma@l iprynciim the
jurisdiction; hence establishing a hierarchical order betweancurrent jusdictions.
Accordingly, the ideaf subsidiarity as a guiding rulmight bringforeseeability in

the exercise of umersal jurisdidbn and balanc#he principle of state sovereignty.

This observation of appropriateness of exercising universal jurisdiction ironetat
other jurisdictional baseclarifies the role that universal jurisdiction is expected to
play in modern jurisdictinal regime. In this context it is important to remember the

fact that universal jurisdiction is rather unusual (as was clarified in Chapter Il

regarding the princi pderiagsdther juastictional basend s cop

especially the dominant (enore preferable) territorial jurisdiction. The absence of
effective jurisdiction capable of prosecuting serious offences is one of the
shortcomings deriving exactly from the dominance of territorial jurisdiction. This is
the very reason why universal jutistion has been developed in practice and law in

order to fill this lacuna of jurisdiction and to end, or at least deter, that serious crimes

390 As was stated in Chapter Il, there is no hierarchy between jurisdictional basesheugh it is
acknowledged that territorial jurisdiction has a special role; not from a firm rule of international law
but rather as a matter of policy and due to practical reasons.

391 BASSIOUNI, Universal Jurisdictiorsupranote 114, pp. 82; 155.
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are left unpunishetf? Consequentlyuniversal jurisdiction has to be exercised when
there is no other jurisdictiothat is capable of effective prosecution.fact, itis
crucial for the legitimacy and viability of universal jurisdiction that the territorial or
national state is accorded the first opportunity to prosecute. In this way, a more
pragmatic and homogene® implementation of the universality principle will be

enhanced.

Nevertheless, considering that the area of international law that governs the
attribution and distribution of jurisdiction remains undeveloped, it is difficult to agree

that subsidiarity habecome entrenched as a legal principle. Rather, it can be seen as

a policy consideratiothat functions in such a way thatriégndes the exercise of

universal jurisdiction feasible and more workable. It may be argued that it is exactly

due to thefact that the exercise of universal jurisdiction occurs in a someadhéioc

nature (even while its a i s o ncarohdi bet denged), that the necessity of such a

di scussion has to be brought up. At the se&
status and furtion as a policy consideration, it is even more necessary to clarify the

rationale behind the principle and to define its scope and role within the existing legal

system of international law.

The emerging notion of subsidiarity will be reflectexh in reldion to the
complementary principle of the ICE? It will be advocated that the principle of
complementarity can be of guidance on how the notion of subsidiarity might be
addressed and applied in the exercise of universal jurisdiction. In addition, laewill
demonstrated how it could rely on its general acceptance to further its efficiency and
implementation. In other words, subsidiarity has been compared to the operation of
complementarity between states, thus complementarity might stipulate to the notion
of subsidiarity, which might be a way of better enforcing the goal pursued by

universal jurisdiction and enablingniversal jurisdiction to be more pragmatically

392INAZUMI, supranote 78 pp. 218219.

393 The complementarity principle, on which the ICC is based, entails that the Court can only
investigate and prosecute certain core international crimes that fall under its jurisdiction when national
jurisdictions are undbé or unwilling to do so genuinely. The principle is understood, primarily, as an
admissibility principle governing case allocation between competing jurisdictions (Art. 17 of the Rome
Statute) in regard to the relationship between the ICC and statec@stest. See, for instance,
RASTAN, supranote 106, pp. 884; In addition, the complementarity principle is also understood as

a burdemsharing principle governing case allocation between competing jurisdictions, see STAHN,
C.:" Compl ement @wot NlimiabLavaForem \wl. 19, (2008), pp. 8113.
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enforced®® Accordingly, this chapter seeks to analyze the possible function of

subsidiarity as policy consideration in the exercise of universal jurisdiction.

As one wil/ see, this thesis is in favor
Nevertheless, as far as reasonably possible, states seeking to exercise universal
jurisdiction should tye priority to a state with a stronger nexus to the situatite

territorial or the national stafé® It is so that the territorial or national state may

indeed be a better forufor prosecution in light of proximity téhe evidence, the

knowledge of te accsed and the victims and hetter perspective on all
circumstances surrounding the criffiéTherefore subsidiarity should not be invoked

as a justification for inaction based on unclear intentions of the territorial state or the
national state and/orague investigation¥! It should come into play when a state

where a suspect is present is confronted with a concrete choice between prosecution

in its own courts or transfer to the ‘more

5.1 Existence of Subsidiarity in International Lav

Although an act may have been committed by a foreigner against a foreign target
outside the territory of a state, jurisdiction is asserted as a matter of international
public policy. Hence, it is indispensable to have gings for the application of

394 PHILIPPE, supranote 108, p. 376. In addition, Ryngaert describes the notion of subsidiarity in

ot her term. He calls it “horizontal canygl)e nmenndt arti t
refers to the complementarity prosecutori al rol e |
“these states are states that do not have a strong
exercising universal jurisdictiomwjs-"-vis states that are directly concerned with such a situation, for

example, because the situation occurred on their territory or because the crimes where perpetrated by

the nationals.” See RYNGAERT, C.: -SydfrouapdLegaent ari ty
Policy Considerati ons CdmplémentaiByEdRd BMEXercisdMof Ur(iversal )
Jurisdiction for Core International Crime®slo: Torkel Opsahl Academic EPublisher, 2010, p. 165

[hereinafter RYNGAERT, Complementarity].

3%« A Sdortemplating bringing criminal charges based on universal jurisdiction must first offer to
the national State of the prospective accused person the opportunity itself to act upon the charges
c onc er ne dArrést Vaaantcaseh Joint Separate Opiniof Judges Higgins, Kooijmans and
Buergenthalsupranote 83, para. 54.

39 |n addition, the entrenchment of the rule of law in states with historically weak judicial systems,

(typically developing countries) requires that states with stronger judicial sys{gemerally

industrialized countries) enable the former states to assume their responsibility of prosecuting for

heinous offences. See RYNGAERT, C.Appl ying the Rome Statutes Comp.
Drawing Lessons from the Prosecution of Core CrirbgsStates Acting under the Universality

Pr i n Crinpirale law Forum Vol. 19, Springer Netherlasd (2008), p. 156 [hereinafter

RYNGAERT, Applying the Rome Statutes Complementarity].

37 bid., p. 157.
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universal jurisdiction in order to avoid jurisdictional conflicts, disruptions of world
order (in particular balancing state sovereignty), abuse and denial of justice, and to
enhance predictability of jurisdictional priorities (mainly foreseeability) and
corsistency in jurisdictional disputes and outcomes. The emerging notion of
subsidiarity could be a significant contribution for the exercise of universal
jurisdiction, and thus enhancing its usage and deterring political misuse by advocating

means of bettegnforcing the goal pursued by universal jurisdiction.

5.1.1 The Principle of Subsidiarityi Content and Objective

The origins of subsidiarity may be traced to the history of Western political thoughts,
but it was the Catholic socialism that modernizedrationale. In the teaching of
Catholic socialism, subsidiarity aims to mediate the individual and social aspects of
the human person. It asserts the human person as inherently social in the sense that
the fulfillment of individuals cannot be realizedtiut being in association with

others but at the same time, human flourishing inherently requires freedom.
Therefore, subsidiarity respects autonomy of individuals in the pursuit of their
fulfillment and encourages intervention by larger entities only nvimividuals

cannot achieve their ends by themselves and only for the purpose of the realization of

those endd>®

It is because of its applicability to all social relationships, that subsidiarity has drawn
attention in many fields and in fact has migtezed in many contexts as a principle of
social ordering of constituent parts in order to serve and achieve the commofi’good.
As a political principle, it establishes a preference for the entities closer to the
stakeholders, premised on that they adhine proposed objectives more efficiently.

At the same time, it allows larger entities to enter in if those objectives cannot be

CAROZZA, P. G.: “Subsidiimlre tgf abkntaerStartuicotnuarial HuPm
American Journal of International Law2003), pp. 4612.

399 The European Union has adopted the principle of subsidiarity as one of its main constitutional

principl es. FrenCbudToZdgpera®ve Federalisr®xford: Oxford University Press,
2009, p . 246; BARBER, N . W. : “Elrbpean Lawdunavdl. Mode st y
11(3), (2005) , p . 315; BERNARD, N. : “The Future of
Principl e oGommBonNasket dawdeview\Vpl’ 33(4), (1996), p. 653; BERMANN, G.
A “Taking Subsidiarity Seriously: Federalism in

Columbia Law Reviewvol. 94(2), (1994), p. 339.
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achieved equally well by the former entities. It thus provides the conditions and the

reasons for preferring one level of awtity to exercise power in a given contéXt.

Furthermore, with respect to subsidiarity as a requirement of international law,
Cassese has considered in certain writings that the subsidiarity principle is a rule of

customary international law. In this reddhe noted that:

it would seem that, at | east at t he | ev e
universal jurisdiction may only be exercised to substitute for other countries

that would be in a better position to prosecute the offender, but from some

reason d not [ ...] I n other words, under cust ¢
universal jurisdiction may only be triggered if those other states [territorial

and active nationality states] fail to act, or else have legal systems so inept or

corrupt that they are unlikelyptdo justice. Universality operates, then, as a

default jurisdiction **

From the above notethe role of subsidiarity ithusflexible*°* Subsidiarity has been
proposed as an effective vehicle for the exercise of universal jurisdiction. This would
accordforum determination to a foreign state only where the state with a stronger
nexus fails toadequately deal with a particular case. In other words, states should
exercise appropriate restraint in case the home state is able and willing to investigate
and posecute a situation in which a heinous offence has been committed.

During the debate in the $ixCommittee on the agendaddie scope and apphtion
of uni ver s anmanyjdelagates dmpbasized thad the primary responsibility
for prosecution Isould always rest with the state where the crime had been

perpetratedFor the reason thahe state where the crime was committed enjoys

90 subsidiarity as a political and economic princighee for instance, BARBERppranote 399 p.
312; SWAI NE, E. : “ISnutbesriedsita:r i Ee/d earnadl i Senl fa't the Eur
Harvard International Law JournalNol. 41(1), (2000), p. 52.

01 CASSESE, Is the Bell Tollingsupra note 1, p. 593emphasis added). This interpretation is
supported by a few ¢ omme rsupmnote 223p. 579;COLANGEL® A.i nst ance
J.: “Doubl e Jeopardy and Mul t iWashngtdd &niversity Lagin s : a Ji
Review Vol. 86, (2008, p. 835; while others are less assertive, for instance, GENE&IPE note

108, p. 957; RYNGAERT, Applying the Rome Statutes Complementatifyra note 396 pp. 173;

176; STI GEN, J.: “The Relationship betewiseeoh t he Pr i
Uni ver sal Jurisdiction for Cor e |Qompementarityiandn a | Crim
the Exercise of Universal Jurisdiction for Core International Crin®1Q p. 141.

“02CAROZZA, supranote 398pp. 424 6 ; See al so T SAuGpTbRLiIA&islatibh, : “ S
Article 2(7) of the UN Ch a rLeidenJourrmlofinternhtenalRawi nci pl e
Vol. 24(3), (2011), p. 548.
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convenient access to the evidence; is closer to the aggrieved parties; and benefits
most from the transparency of @&trand the accountability of a verdict. At the same
time, the delegates also supported that if the territorial state was unable or unwilling
to exercise jurisdiction, universal jurisdiction provided a complementary mechanism
to ensure that individuals whaommitted grave crimes did not enjoy a safe haven
anywhere in the worl&?® Moreover, as applied in the arefinternational crimes to
date,Spanish and German courts have applied subsidiarity as a principle of judicial
restrains to hold that their natidreourts are able to exercise universal jurisdiction if

the state that has a direct link (on the basis of territoriality or active personality) fails

to do so, or does not do so genuir@fy.

That said, the crucial issue is how to identify cases or sitsatdrinability and
willingness on the part of territorial states. It should be noted here that the principle of
subsidiarity in itself cannot serve the purpose of identifying cases of inability and
willingness. The identification of those cases involvesl@ng questions such as

how to define the common good, and how to identify the scope of powers possessed
by each entity. Yet, to a certain extent, they are defined and identified at a prior stage
and through a different process that forms part of aingstditical order in which the

idea of subsidiarity is appli€d®

In sum, subsidiarity is a principle that the international community has recently come
to consider as an appropriate mechanism for effectively achieving the common good
of the society in a ay that is less intrusive, given the differences in the ability and
willingness of the entities involved. Put differently, subsidiarity provides a reason for
other states to intervene, but does not in the process of its functioning identify what
constitute inability and unwillingness. Given that the assessment of inability and
unwillingness isultimately left to the statesxercising universal jurisdiction, and
certainlyconstitutes the condition for the exercise of jurisdiction by these states, it is
all the more crucial to identify these cases or situations. This will be the focus of the

next section.

‘3 UNGA, Sixth Committee, SixaBe v e nt h  Steessopecandgplicatiort ofthe principle 6
universal prisdiction’ No. A/C.6/67/SR.12, (6 December 2012). See, namely, New Zealand (on
behalf of the Canada, Australia, and New Zealand (CANZ countries)), pareChile, para. 36;
Norway, para. 6; Argentina, paré. Further indocument NoA/C.667/SR.13, (24 December 2012),
South Africa, para3; Sri Lanka para. 20; Brazil, para. 33; Azerbaijan, para. 40; Malaysia, para. 43.

‘Y RYNGAERT, Jurisdictionsupranote 20, pp. 21-218.
45 TSAGOURIAS,supranote 402 p. 548.
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5.2 The Application of Subsidiarity Criteria in Connection to Universal

Jurisdiction

In the context of universal jurisdiction as understood here, subgydgmthe idea that
universal jurisdiction is merely aecondary mechanismand should be exercised
only if the territorial or national states are unable or unwilling to exercise their
jurisdiction®®® It might seem that the idea of subsidiarity provides asifde
mechanism for overcoming the deficiencies observed in the existing frameworks due
to the fact that it respects the primacy of territorial or nationality states and indicates

when other states may intervene.

In fact, at present there is a growingppart for the notion of subsidiarityn
connection to universal jurisdiction, not only from legal doctrine and writings of
academicdut also from instruments prepared by exféfand statements made by

stateg'%®

This increasing support has led some comatent to conclude that the
notion of subsidiarity has already attained the status of customary international law.
However, it would perhaps be too hasty to conclude that it has. This dissertation

chooses rather to agree, for example with, Stigen who atgheat subsi di ar i t

the process of* Heefurthegasserstvledtopedhi l e “curr e
amounting to a duty wunder international | ¢
the case as a matter of policy to the territorial state osthes pect s’ home st a

that state is willing and able to prosecute. In this way, subsidiarity can be a feasible
framework for the exercise of universal jurisdiction, avoiding unilateral and selective
exercise of universal jurisdiction, and thus prewentthe misapplication of the

principle. It has been argued that universal jurisdiction is precisely based on the

% Further clarificaton ontd criteria of ‘“inability’ and *‘unwil/l
following section.

47 CASSESE, Is the Bell Tollingsupranot e 1, p . supr® iote 228 RE BSO;

LAFONTAI NE, F.: “Uh heermReall i Journat & thieraapmakeGtiminal

Justice Vol. 10, (2012), p. 1286; STIGENupranote 401 pp. 137153.

“% See for instance UNGA, Sixth Commeie, Sixtyseventh sessiondnt he scope and applic

the principle of, ACB/BNSR.A2 (& Decgmbar Z)%addi ACI6/6HWIRA3, (24
December 2012).

‘9 STIGEN, supranote 401p. 141.
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subsidiarity principle, and that it thus only functions as a last resort solution so as to

prevent impunity from arising°

Subsidiarity as augding principle or modality in thesage of universal jurisdiction
prevents its selective and manipulative usage of the principle and simultaneously
respects the principles enshrined in the UN Charter, in particular the principles of
sovereign equality, glitical independence and namterference in the international
affairs of another state. But all of these factors are of vital importance in the
application of the principle of universal jurisdiction and usually cause a restrain on its

exercise.

Furthernore, a number of scholars and academics are of the view that when the
territorial state is willing and able to genuinely condubbaa fideprosecution, other

states should generally defer to do so and retain the supplemental characteristics of
universaljurisdiction*For i nstance, Broomhall holds th
demonstrably willing and able to prosecute the accused in a fair manner, or if there is
another, clearly more appropriate forum, the state considering universal jurisdiction
should ordinaril $Chesfserset assestsotuhas. ™ uni
may only be exercised substitute for other countries that would be in a better position

#13 Thebsame viewois fors o me r

to prosecute the offende
instance withheld in the Report of the International Law Association (ILA) which

recommends that gross human rights offenders should preferably be brought to justice

“1° RYNGAERT, Jurisdiction,supranote 20, p. 5. Moreover, see the conceptual underpinnings of the
principle of subsidiarity; LEGI DO, @&aA. Jsur:i s“dS pcat niosnl
Spanish Yearbook of International Lawol. 8, (200t2 0 0 2 ) , p. 41, where he state
taken in Spanish practice, based on recognition of the priority of the judge in the place where the crime

was committed, is fully cohemé with the foundation upon which [...] the universality principle is

based.”

“1 RANDALL, supranote 81, pp. 828 31; JOYNER, CH. C.: “Arresting |
Uni versal Jurisdiction in Br i nigaiwnagd Cdreempor&y i mi nal s
Problems\ol. 59(4), (1996), pp. 16870; INAZUMI, supranote 78, pp. 21-218.

“2BROOMHALL, Towards the Developmergypranote 131 p. 416.

413 CASSESE, Is the Bell Tollingsupranote 1, p. 593. See further DONNEDIEU DE VABRES,
H.F.A.: Les principes mder nes du dr oi t, Pnisp Birey, 1928ng. #60 (aayding an a |
favor of a rigorous hierarchy of criminal jurisdiction, with the territorial state and the state of the

nationality of the perpetrator having priority over the bystander stat®;/sSP AT SA S, N. : “Uni vel
Jurisdiction and t he Manitobar Lava Jourmghvall 29, Q2002 p. rBA | Cour t’
(arguing that a national court exercising universal

to respect the principle ¢érritoriality which is alsqus cogens ” )
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in the state in which they committed their offences, thus suggesting that universal

jurisdiction should only be considered in the absence of such proceétfings.

With respect to the conditions applicable for the exercise of subsidiarity in the context

of universal jurisdiction, some more clarification is provided by instruments that have

been pepared by academic experts. For instance, the preamble of the Resolution of

the Institut de droit international (2005fr ef er s to the ‘primary r.
states to effectively prosecute the international crimes committed within their
jurisdiction or by persons under their control. It provides in Article 3(c) that a

custodial state should, before commencing a trial on the basis of universal
jurisdiction, inquire the territorial or national state on whether it is prepared to
prosecute that persp unless these states are manifestly unwilling or unable to

prosecute, in which case the inquiry would not be reqditfed.

Similarly, the AUEU Report (2009) sets forth slightly more detailed and nuanced
conditions, albeit as a matter of policy. While thepBrt does not recognize any
hierarchy among doctrines as a positive obligation of international law, it
recommends to accord priority to territoriality as a basis of jurisdiction taking into
consideration the fact that it is the territorial states thatldvbe mostly affected by
crimes that should be subjected to universal jurisdi¢tibmhis is in accordance with

the general view that universal jurisdiction should function as a secondary
mechanism. Furthermore, Recommendation 10 of the Report provigiea ttate
considering the exercise of universal jurisdiction may initiate criminal proceedings

when they have a serious reason to believe

414 Committee on International Human Right Law and Practic& i nal Report on the E
Universal Jurisdiction in Re8#Ap éandon @ohferéced2000), Hu man R
pp. 2021.

15 The Resaition of Institut de Droit Internationabn universal jurisdiction with regard to the crime

of genocide, crimes against humanity and war crimes (2005). Available onlingpatwww.idi-
iil.org/idiF/resolutionsF/2005_kra 03_fr.pdietrieved 3.2.2015hereinafter, Resolution on Universal
Jurisdiction]. Moreover, in 2003, the Spanish Supreme Court found @ubhtemalan Genocidease,

that Spanish Courts could apply universal jurisdiction only if there were legal impediments or
prolonged judicial activityin the territorial state or the home state of the perpetratormribunal
Supremo (25 February 2003), Case No. 320 0 3 , section |1, par a. 6. It wa
present case, from the documentation presented by the complaint and dabigdtes investigating

judge, it is manifestly clear that many years have passed since the occurrence of these acts, and for
some reason or another, the courts in Guatemala have not been able to effectively exercise jurisdiction
with regard to genocide ofh e May an p oGuatdmalaniGenocidéase Tpara. 4.

1% Resolution on Universal Jurisdictiosypranote 415Art. 3.

“17 AU-EU ExpertReport,supranote 81, Rec. 9.
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and victi ms nati onal states acue thmani f est

suspecf!®

In this context one can note that for instance Spanish courts and proséaver

conducted a subsidiarity analysis at least since 1998 (even though the application of

the principle of subsidiarity to the prosecution of internatiomahe&s is not a

statutory requiremenf)® As an examplein the 2003Peruvian Genocidease, the

Spanish Supreme Court applied thesdiarity principle buttermedt t he “ pr i nci
of necessity of | u* iFstbernore,i io theQuaternant er vent |
Genocidecase, from 2003, whe the Spanish Supreme Court found that Spanish

Courts could apply universal jurisdiction only if there were legal impediments or
prolonged judicial activity in the territorial state or the home state of the

perpetratof?’ltwas st ated within the minority’s op

“[1]n the present <case, from the document :
and validated by the investigating judge, it is manifestly clear that many

years have passed since the occurrence of these actsy @odhe reason or

another, the courts in Guatemala have not been able to effectively exercise

jurisdiction with regard f?0 genocide of th

In addition, similar talk was taken in tid-Daraj case, regarding alleged war crimes

in Gaza in2002, where theAudiencia Nacionalin 2009, when deciding on the
applicability of uni ver sal jurisdiction,
have not initiated any criminal proceedings with the objective of determining if the

events denouncedocu | d ent ai | s 0 Mm@ Hanceiitnsi seemb that i abi | i

18 AU-EU Expert Reportsupranote 81, Rec. 10.

“19 National Criminal Court, PinochetRulings of 4 and 5 November 1998, available at
http://www.derechos.org/nizkor/arg/espana/juri.ntn] Ar t i cl e 6 of the Genocide C
subsidiarity status upon actions takey jurisdictions different from those envisioned in the precept.

Thus, the jurisdiction of a State should abstain from exercising jurisdiction regarding acts constituting

a crime of genocide that are being tried by the courts of the country in whichctsidere perpetrated

or by an international court.

20 Tribunal SupremoJudgment No. 712/2003, 20 May 200Befuvian Genocidease). Supreme
Court of Spain, Peruvian Genocide, 42 |.L.M. 1200 (2003).

2L In Tribunal Supremp 25 February 2003, Case No. 32003, section |, para. 6Guatemalan
Genocidecase).
422

Ibid., para. 4. Nevertheless, one has to add that the majority rejected the subsidiarity test on the
basis that it was unduly burdensome for the victims and thus the Court only abandoned subsidiarity
from a legal point of view, but not from a practical point of view.

2 audiencia NacionalPreliminary Proceedings No. 157/2008, 4 May 208190araj case).
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Spanish courts will defer from exercising its jurisdiction only if the case is being

genuinely dealt with by the territorial state.

Various instruments likewise propose for the priority toé territorial state. For

example, the Princeton Principles on universal jurisdiction proposes that the forum

state shall, when it receives a request for extraditiondthanstate, take into account

inter alia, “the place of ¢ o mime mtonaldyconoectiontohe cr i n
the victim to Phikewisepopainsighttaiscnentisnt Article 4(2)

of the African Union Model National Law on Universal Jurisdiction over
International Crimes (201 provides that, in exercising universalijus di ¢t i on, “'t
[c]ourts shall have priority of the court of the State in whose territory the crime is

alleged to have been committed provided that the State is willing and able to
prosecute.” This | ast i nstrumenddoptes one O
during the nineteenth sumnmuf the African Union in May 2012 and later approved

by its Executive Counci l in July 2012, whe
to fully take advantage of this Model National Law in order to expeditiously enact o
strengthen their éGierthaathe Africanvidnion has beemi s ar e
critical of the abusive exercise of universal jurisdiction for quite some time, this

approval seems to indicate that the idea of subsidiarity is considered to beldecepta

to African countries and can be applied in these countries as a guiding principle that

may prevent the abusive use of universal jurisdiction.

From all of these various statements (whether scholarly writings, case law or other
legal instruments) one carertainly note a divergent view on the scope and tone of
the subsidiarity linkages to universal jurisdiction, but one can also conclude that they
share the same fundamental assumption that the territorial states are to be given
primacy. At the same timehey allow other entities to step in where the territorial
state is nogenuinely able or willing to exercise its jurisdiction, without the need to
obtain consent from the state. Doubtlessly, this seems reasonable because while

territorial states have beeregarded as entities that are closer to the relevant

“24 princeton Principlessupranote 5, principle 8(b) and (d).

“®African Union (Draft) Model NationaLaw on Universal Jurisdiction over International Crimes,
EXP/MIN/Legal/VI REV 1.

426 Decision on the African Union Model National Law on Universal Jurisdiction over International
Crimes EX.CL/Dec.731 (XXl)c. Available online at
http://legal.au.int/en/sites/default/files/MODEL%20LAW%20FIN/AIN _0.pdf(retrieved 1.4.2015).
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stakeholders and have more effectiveness in the exercise of jurisdiction, their
dysfunction or limitation has been the rationale for the exercise of universal
jurisdiction as a tool for the fight agatnenpunity. What is more, only when the
directly affected states fatb investigée and prosecute appropriateligey losetheir

legal interest in primary prosecution and thus enable a third state to fill the
prosecutorial vacuum in order to protect anthiaold the interests of the international

community.

As already statedhe subsidiarity criteriomight be said to resembiee principle of
complementarity, set forth in Article 17 of the ICC Statute, pursuant to which the ICC
only declares a case adsilde when a state fails to genuinely investigate and
prosecute it. That said, the following sections will make an inquiry into how the
complementarity mechanism of the ICC works, &naill be shown howit could be
considered as a tiomobtleesdbsidiafityprinciplen e appl i ca

5.2.1 Drawing a Paallel with the Complementarity Principle of the ICC

Thirteen years after being established, the International Criminal Court has proven
successful in promoting peace and international justice, anady toghjoys
international acceptance and respect. One nmigltatewhetherthe entry into force

of the Rome Statute is about more than élseablishment of a new court; hence
creatinga global compliance system for the enforcement of international ctimina
law. Within this system, the ICC operates as the exemption and not the norm (at the
vertical level), and the s@e can be said to apply fomniversal jurisdiction (at the
horizontal level), where the primary responsibility for the repression of intenahtio
crimes resides with domestic institutions, primarily within the territorial &tate.
this section it wildl be demonstrated how t
serve as a useful model on how the subsidiarity criterion for universal junsdict
should be defined and applied. This makes it all the more important that the most
essential aspects of the complementarity principle, aimed at safeguarding the integrity
of statesvis-"-vis the ICC, are appliedhutatis mutandito the exercise of unérsal

jurisdiction.

“2TRASTAN, supranote 106, pp. 9104; 131132.
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It is just relatively recently that a small number of academics and scholars have
considered the fact that the complementarity principle of the ICC might be looked at
asaparadigm for the emerging principle of subsidiarity in the apgilbn of universal
jurisdiction*?® However, it is worth noting that the concept of complementarity has a
much longer history than just within the ICC regime. Indeed, one might believe that
the principle of complementarity was genuinely negotiated foritbetime wth the
initiation of the 1994 ILCDraft Statute for thelCC.**® However, as the drafting
history of the 1949 Genocide Convention makes evident, this is far from the truth and
the concept can for instance be reflected within tthgaux preparataes of the
Genocide Convention. It was tteel hocCommittee's chair, Maktos of the United
States, who proposed a rule of subsidiarity or complementarity, by which an
international court would only have jurisdiction if the state with territorial jurisdictio
could not, or had failed to act. Tred hoc Committee adopted the principle of

complementarity by four votes to none, with three abstentiins.

Contrary to universal jurisdiction, the jurisdiction of the ICC is based primarily on the
territoriality and tke nationality principle, founded in a tredigsed delegation of
jurisdiction from its state parties. This is a core difference in the two redihes.
Furthermore, pursuant to Article 17 of the Rome Statute of the International Criminal
Court, the ICC will mly exercise its jurisdiction if a state fails to genuinely
investigate and prosecute a situation in which crimes against international
humanitarian law have been committed. The jurisdiction of the ICC is thus
complementary to the jurisdiction of states.the absence of relevant decisions by
the ICC Prosecutor or the Court on the issue, the complementarity principle has been

the subject of a heated scholarly delf&teBoth the Preamble to the Statute and

‘%8 RYNGAERT, Complementaritysupranote 394, pp. 15357; STIGEN, supranote 401 pp. 142
156; PHILIPPEsupranote108, pp. 386889.

2% Report of the International Law Commission on the Work of Its F8ixgh Session, Draft Statute
for an International Criminal Court, U.N. GAOR, 49th Sess., Supp. No. 10, @tNl4Doc. A/49/10,
(1994).

B EL ZEI DY, M. M. : “The principle of <complementa
i nternat i on MichiganrJoumal of infernaticamal/ lawol. 23, (2002), pp. 87#878.

31 Even though proposals were made to give the &@@rtain form of universal jurisdiction they were
largely criticized, especially by the US. The broadest proposal being from the German delegation,
which would grant the ICC universal jurisdiction over any offence, committed anywhere, irrespective
of whether the suspect was present in the territory of a state party to the statute.

432 Seeinter alaSTAHN, C.: “Compl ementarity, amnesties and
interpretative guidelines fJournal bfhiderndionat €imma t i on al C
Justice Vol. 3(3), (2005), pp. 696 72 ; Y ANG, L.: “On the Principle of
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Article 1 express a fundamental principle of the Rd&tatute: that the Court is to be

compl ementary” to na*ional criminal juris

Even though complementarity is not defined as an analysis of the articles on
admi ssibility, It demonstrates that compl
jurisdiction. Instead the Court may exercise jurisdiction only if: (1) national
jurisdictions ardi u n wi | | i n gto; @)thewnme I3 béefficient gravity; and

(3) the person hasot already been triedfor the conduct on which the complaint is

based™*

The principle of complementarity can be defined as a functional principle aimed at

granting jurisdiction to a subsidiarity body when the main body fails to exercise its

primary jurisdiction. Admissibility to the ICC is based on a principle of
complementarity. Aralternative to this would be to base the jurisdiction of the ICC

on universal jurisdiction, where a case would be admissible regardless of national
proceedings. A contextual interpretation of complementarity inferred from the other
provisions of the Romet&ute suggests that the ICC can assume jurisdiction over
certain crimes only when the Court s sati
or “unwilling” to exercise jurisdiction ¢t
one of the cornerstonesd the ICC, manifested in the Preamble and Art. 1 of the

Rome Statuté®

As stressed by El Zeidy, the principle of complementarity in international criminal
law requires the existence of both national and international criminal justice systems
functioning n a subsidiarity manner for curbing crimes of international law; when the
former fails to do so, the latter intervenes and ensures that the perpetrators do not go

unpunished

Statute of the | nt E€hinese Journahd Interr@tionaimiawdad. 4(1),qJ2005), t
pp. 1211 3 2 ; BENZI NG, M .entarity’ rédimee ofctlee migelrnational criminal court:
international criminal justice between state sovereigmtg the fight against impunityMax Planck
Yearbook of United Nations Law Onlinéol. 7(1), (2003), pp. 59628.

433 See Rome Statuteypranote9, Preamble, Art. 1.
3 Rome Statute, Art. 17(1)

“*Preamble and Art. 1 of the Rome Statute. An ordir
be interpreted as a condition where different parts relate to one another, and thereby supplies each

o t h e ficlesciesd ferming a unit. When applied to international law, complementarity can therefore

be seen as a bridge betwebkanational and international jurisdiction.

43EL ZEIDY, supranote 430 p. 870.
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5.2.2 The Standard of ICC Article 17 as a Guiding Principle

As previously staid the complementarity principle can be used as a standard in the

usage of the subsidiarity principle in its application for universal jurisdiction. As an
admissibility principle, complementarity forms part of the statutory scheme foreseen

in Article 17 fa determining whether a particular case should be heard before the
court. The |1 CC Appeals Chamber has char ac
“r ef er a lirdt gacea tomcompleraentérity (Acle 17(1)(a) to (b)), in the second

to ne bis in idem(articles 17(1)(c), 20) and thirdlio the gravity of the offence
Article 27(1)(d)”. Complementarity thus as
or states with a competing claim to jurisdiction with the C&lrt.The
complementarity principle is t@as®ss- in a similar way as the notion othe

subsidiarity principle should do with respect to jurisdictional clamss -vis states-

who should exercise jurisdiction where two wmrore forums are available for

prosecution

Article 17(1)(a) further stipulas whena case is inadmissible before the ICC by
stating that “the case i1is being investig
jurisdiction over it, unless the stateuswilling or unable genuinelyto carry out the

i nvestigati on o rngtp thiswoeling) and maricularly iA cegad tod i

the element of unwillingness, the lack of efforts to genuinely prosecute the crime

needs to be determined positively; it is not sufficient that investigations or
prosecutions might merely be conducted neffectively by the ICC o+ in the case

of third party prosecutions by other states. References for this interpretation are

contained in Article 17(2) of the Rome Statute:

‘“I'n order to determine unwillingness in a
consicer, having regard to the principles of due process recognized by

international law, whether one or more of the following exist, as applicable:

a) The proceedings were or are being undertaken or the national decision was
made for the purpose of shielding éhpersonconcerned from criminal
responsibility for crimes within the jurisdiction of the Court referred to in

article 5;

3 RASTAN, supranote 106, p. 84.
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b) There has been amjustified delayin the proceedings which in the
circumstances is inconsistent with an intent to bring the persocerned to

justice;

¢) The proceedings were not or aret being conducted independently or
impartially, and they were or are being conducted imanner which, in the

circumstances, is inconsistaemith an intentto bring the person concerned to

justic e**8~

It follows that, while there is a growing support for the idea of subsidiarity, the
assessment of inability and unwillingness
against impunity may turn into a source of confrontation. Therefore, it is athdhe

important to articulate a feasible framework. Bearing this in mind, the next section

tries to elaborate on the criteria of inability and unwillingness. The material and
procedur al rul es governing the | C®as princ

subsidiarity criterion for universal jurisdiction should be defined and applied.

In sum, at this point one can already notice the similarities between the notions of
subsidiarity and complementarity, in that both regard the unwillingness and inability
as a threshold for other entities to enter in. Where there is a concurrent exercise of
jurisdiction over a particular case at the international or national level, the judges of
the ICC will need to make an assessment as to the genuineness of the domestic
proceethg in question. In this regarthe Court needs to engage in its assessment of
unwillingness and inability; but what do these two criterions consist of? Nevertheless,
while the objectivity of judgment on inability and unwillingness of states can be
secured in the ICC through procedural mechanism challenging the admissibility of a
case, there is no equivalence in the subsidiarity between states. Therefore, it is all the
more crucial regarding the notion of subsidiarity between states (at the halrizont
level) to acquire the objectivity of the assessment. Let us now examine these two

criteria.

38 Rome Statutesupranote 9, Article 17(2femphasis added).
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5.2.1.1 What Consvestigatori?es a 06Genui ned |

Unwilling

The meaning of *‘unwillingness to act’ i's p
Within these provisions three criteria are laid down for determining whether
unwillingness exists, namely: (a) shielding a person from criminal responsibility; (b)
unjustified delay in the proceedings which is inconsistent with the intent to bring the

person toystice; and (c) proceedings not conducted independently or impartially and

in a manner inconsistent with bringing the person to juéticStemming from this,

one can see that the notion of wunwillingne

towards posecuting and trying perpetrators of international crimes.

Ontheinterst at e | evel, in determining the ‘ goooc
territorial state the complementarity principle of Article 17 of the Rome Statute is a

useful reference as establishes the preconditions that a state has to meet in order to

avoid the ICC exercising its jurisdiction. Notwithstanding that the horizontal relation

between two states is different from the vertical relation between a state and the

ICC,**° the stadards established by the complementarity principle can be taken into

consideration and may be, as a guiding principle, transferred testaterrelations.

On an interstate level a positive determination whether another state is genuinely
conducting annvestigation or prosecution should be made. A state cannot refuse
investigations simply pointing to another state and claiming it is carrying out an
investigation. A state has to consider whether universal standards of investigations are
met by the othestate. Only with an affirmative answer to that question can a state

invoke the priority of the terrftorial sta

When analyzing case law one can notice that state practices apparently reflect the
idea of subsidiaritywhich will also serve to demonstrate the condition for exercise of

jurisdiction based on subsidiarity. For instance, the decision of the German General

3% Rome Statutesupranote 9, Art. 17(2).

“CJESSBERGER, F.: “Universality, Complementarity,
I nternati onal InKAMCHKW., REAENER)Mn SINGELSNTEIN, T. and WEIS®.
(eds.).International Prosecution of Human Rights Crim8gringer Berlin Heidelberg, 2007, p. 221.

“411n this regard seeeBtion 5.2.3.
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Federal Prosecutor o8CR v. Rumsfeldis worth examining*? In this case, the
General Federal Prosecutexpressly relied on the principle of sudarity built in
8§15 3 ( f Strafprozes®rdnyrg or the GermarCode of Criminal Procedurein
considering whether there was room for @erman investigative authorities to take
action. As a first step, the Ganal Prosecutor observes:

Only if criminal prosecution by primarily competent states, or an
international court, is not assured or cannot be assured, for instance if the
perpetrator has removed himself from criminal prosecution by fleeing
abroad, is the dsidiary jurisdiction of German prosecutorial authorities
implicated. This hierarchy is justified by the special interest of the state of
the perpetrator and victim in criminal prosecution, as well as by the usually
greater proximity of these primarily cqmtent jurisdictions to the

evidence”®®

According to this principle, it must be left up to the primarily competent states as to
what order and with what means they carry out an investigation of the overall series
of events. Thus, other states may only vgee if the investigation is being carried

{3

out only for the sake of appearances or W
concluded that there were no indications
refraining, or would refrain, from penaieasures as regards the violations described

in the complaint”, since there had already
co-perpetrators. Thus, the means and the time frame for the investigation of further
possible suspects were considered téefiaip to the judicial authorities of the United

States*** Although the Federal Prosecutor did not specify what exactly falls into the

category of the investigation conducted

“42 Decision of the General Federal Prosecutor at the Federal Court of Justice, 10 February 2005.
English translatioris reproduced in, 45 ILM (2006), 11®1. This is a case in which a criminal
complaint was filed in the name of the Center for Constitutional R{@®R) and four Iraqgi citizens

against the then incumbent US Secretary of Defense, Donald Rumsfeld andeptiwer officials,
accusing them of having participated in the abuses and mistreatments of Iraqi prisoners by US soldiers
in the prison of Abu Ghraib in Irag. This case did not amount to raising an issue of immunity which
could have been enjoyed by the eledants, as it was decided that there was no room for German
authorities even to initiate an investigation.

“3bid., p. 120.

“bd. , p. 121. 1t should, however, be noted that t
‘“prosecut i on riticiked by acammemntator, bacase of its dependence on the concept of
situation’ in Article 14 (1) of the Rome Statute

di scretion to the primary jurisdi ctinAstiodel3adcor di ng
14 of the Statute refers to '‘the initiation or tri
nati onal | egi sl ation and PApplyioge éhe i Roge ' StatuteS e e RY N

Complementaritysupranote396, p. 177.
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serious i nt en anattleast e infersed ftomtthe decision that & broad

di scretion is given to the primary respon
system is functioning normally. Adibnally, in German legislation, withegard to

universal jurisdiction, it isclearly inspired by the complementarity principle. For

instance, the federal prosecutor may hand over a case to an international or foreign
national court when it constituteBz ul 2 s si g un d(admissidle® ®ri c ht i gt
intended)*** The German legislator has @ | ai ned t hat t hparty“j uri sd
states must in any case be understood as subsidiary jurisdiction which should prevent
impunity, but not otherwise inappropriately interfere with the primary responsible

jurisdfction.

In order to explore fuhter the substance of the notion of unWw | i ngnes s, l et ' s
Spanish case law, where series of cases (namely regarding amnesty law) exist where

the examination of unwillingness was constructedhould be noted that the Spanish

legislation does notestablishthe subsidiarity principle, but in the previously

mentioned Guatemala Genocidecase the subsidiarity character of universal
jurisdiction was confirmed. The Supreme Court found that the Spanish Courts could

apply universal jurisdiction only if tme were legal impediments or prolonged

judicial activities in the territorial state or the home state of the perpetrator. It thus
continued to declare in the inactivity of the territorial state by stating that the lack of

activity of the state (here namalye legislative branch) can be detected from the fact

that the “laws have been passed to shield
domestic courts are prevented by their own legislation from initiating proceedings

against thenfix 8“4/

Another importat decision in this regard is the decision of the Criminal Chamber of
Audiencia Nacionabn thePinochetcase®® In light of its interpretation of Article VI
of the Genocide Convention, the Chamber concluded that Article VI would not

exclude other jurisdiains, such as the Spanish jurisdiction based on Article 23 (4) of

> In PO, Section 153f(2). (Available in English online at http://www.gesetzém-
internet.de/englisch_stpo/englisch_stpo.htm).

“Referentenetwurf: Entwurf eines Gesetzeszur Einfu
Available online atvww.Irzmuencheme/~satzger/unterlagen/V3D.pdétrieved 3.11.2014].

47 Audiencia NacionalCriminal Chamber, Plenary Session, Decision, 13 December 2000. English
translation is reproduced in, 3 YbIHL, (2000), pp. &3 .

48 Audiencia Nacional Criminal Chamber, Order, Blovember 1998. Original Spanish text is
available athttp://www.derechos.org/nizkor/chile/juicio/audi.html
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LOPJ, than those it stipulates, while suggesting that the former jurisdictions is made

subsidiary to the latt

éf? After having confirmed the ground of jurisdiction, the

Chamber further examéd the fact that the Chilean courts declared the cases in

guestion dismissed with prejudicel (sobreseimiento definitiyo Accordingly, the

Chamber hado address whethetwoul d amount to the Spanish

jurisdiction for failure to meethe requirement of Article 23(2)(c) of LORley

Org8ni ca del orBpadse Judiclaydgt)c wali ch provi ded ° F
has not been acquitted, pardoned, or punished abroad or, in the latter case, has not
served the sent ashcoerts to exercise juasaation.flnobansweipga n
this in the negative, the Chamber stated:

“The offenses to whi clouldbe deemeeimat® has been

have been judgedndependent of the fact that Decilegv 2,191 of 1978

could be consideredontrary tojus cogensthis Decredaw should not be

considered a true pardon pursuant to the Spanish law applicable in this

proceeding, and can be characterized as a provision decriminalizing certain

conduct for reasons of political convenience, such iteaapplication does

not render the accused one who has been acquitted or pardoned abroad

(Article 23(2) of the Organic Law on the Judicial Branch), except in the case

of conduct that is not punishable, because of a later decriminalizing

provision, in thecountry in which the offense a8 committed (Article

23(2)(a), LOPJ), which is of no relevance in the cases of the

extraterritoriality of Spanish jurisdiction by application of the principles of

universal protection and prosecution, having seen the poavisi Article

23(5) of the Organic® L aw on the Judicial B
Here, the Chilean Decrdaw of 1978 was regarded as a provision decriminalizing
certain conduct for reasons of political convenience anddligcision based on its
application was not ietpreted as a product of proper administration of criminal
justice.
Similarly, the modesof the investigation may be included in the assessment of
‘“unwillingness’ . For I nsAl-Bara ease (regardingh e pr e
“9bid., 98. According to the Chamb gurisdictiéneoveiSactat e mu st

that constitute genocide where they are already being tried by the courts of the country in which they

occurred or by an international penal tribunal.

50 1bid., pp. 105106 (emphasis added).
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alleged war crimes by thisraeli Defense Forces in Gaza in 2002) feliencia
Nacionalgranted leave to proceed with the investigation on 29 January 2009. At this
stage, it succinctly noted that there had been no evidence that any proceedings had
been brought to investigate thacts. Challenged by the public prosecutor, the
Audiencia Nacionateconsidered the case on 4 May 2009. This time it went further
into the assessment of the modalities of the investigation that had actually taken place
in |Israel, n o t iuthogties ohlsrdel have hotinitipteddanycrimanal  a
proceedings with the objective of determining if the events denounced could entail
some cr i mi fPaConsdquently, itHeicoust .prbnounces that the Israeli
authorities who had conducted the invgation and concluded that there was no need

to initiate a criminal investigation were not independent or impartial, none of their
decisions made a legal assessment of the event, and actually there had been no
criminal investigation since 2002. In resporiseael informed the Spanish authorities

that the case was subject to the proceedings in Israel. After another challenge by the
public prosecutor, in July 2009, the Appeals Court reversed the decision to prosecute
by a 144 vote, referring to the Israelnvestigation. As one might expected, this
prompted widespread criticism, condemning the Spanish judiciary and claiming it had
yielded to political pressure from the Spanish Ministry for Foreign Affairs and
Israel?*?

All of the above mentioned decisions seggthat Spanish courts will abstain from
investigation and prosecution only if the case is beidgquately dealt with by the

territorial state.

Unable

It is not difficult to identifythe practices which reflect it the notion of inabili&g, this
canbe based on a judgment of faetde factodysfunction of the judicial system.
Under Article 17(3) of the ICC Statute the notion of inability is defined. It first

includes the noffunctioning of a judicial system to el an extent that investigation

51 Audiencia National,Preliminary Proceddgs No. 157/2008, 4 May 2009, English translation
available aivww.pchgaza.org/files/PressR/English/2009(342009-2.html.

52 A similar principle was applied by the Spanish Court inReeuvian Genocidease referred to as a
“principle ofi sdeces Dintay TeibonajSupremgladgnem NJ. 71H20@3,
20 May 2003, Spanish text availablenatw.derechos.org/nizkor/peru/doc/tsperu.html
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proseation and trial of perpetrators are impossible. For examplégiiustrian case

of Public Prosecutorv. Cvetkovic, there was no functioning judicial system in

Bosnia due to the ongoing war and the ICTY was not yet avaifdflibis reason

underpinned theAustrian Supr e me Court s i nterpretati

Convention, which amounted to justifying A

Article VI of the Genocide Convention, which provides that persons charged
with genocide or any of the acts erenated in Article Il shall be tried by a
competent tribunal of the State where the act was committed, or by such
international penal tribunal as may have jurisdiction with respect to those
Contracting Parties which shall have accepted its jurisdictiobased on the
fundamental assumption that there is a functioning criminal justice system in the
locus delicti(which would make the extradition of a suspect legally possible).
Otherwise- since at the time of the adoption of the Genocide Convention there
was no international criminal court the outcome would be diametrically
opposed to the intention of its drafters and a person suspected of genocide or any
of the acts enumerated in Article Il could not be prosecuted because the
criminal justice in thelocus delictiis not functioning and the international
criminal court is not in place or its jurisdiction has not been accepted by the

State concernetl?

According to the Court, it is the existence of a functioning criminal justice system

that confers thdocus delicti a primacy over other jurisdiction. This seems to
demonstrate the notion of inability in the subsidiarity approach. In addition, a
territorial state in such a situation woul

jurisdiction in any wayas was exactly the situation with Bosnia in this case.

What is more, inability can also include situations in which it is impossible to
conclude trials. Such situations could stem from exceptional circumstances usually
resulting from a crisis. Here, thedjgial system can still function but cannot face the
challenge.

“53 public Prosecuton. Dusko Cvetjavic, Supreme Court (Oberstern Geridifs) OS 99/946, 13
July 1994. Asailableonline athttp://www.ris.bka.gv.at/

*54The 1949 Geneva Conventiossipranote 133.
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5.2.22 Ne Bis h Idem

In this context one should also mention the interest of the international community in
prosecuting and punishing the individual responsible for serious crimes under
international law. These proceedings should be achieved through fair and impartial
trials. Fairness and impartiality are beginning to be emphasized, for instance, in the
application of the principle ohe bis in idem Truly, the universal jurisdiction is
considered a tool for promoting greater justice, but the rights of the accused must also
be protected. Hence one of the most important guarantees is the principl®isfin

idem which protects persons against multiple prosecutions for the same crime.
Hence, the most difficult case may arise where the alleged perpetrators have already
been subjected to criminal proceedings in other states. Generally it is recognized in a
domestic context that courts are not allowed to prosecute a defendant who hgs alread
been convicted, acquitted, or pardoned. This is the principhe diis in idenor the
prohibition of double jeopardy, which is enshrined in international human rights

instrument$>

It is sothat states cannot proteg person from being subject poosecution before a

court in another state (or an international criminal court) by means of a sham trial in
its domestic courts. This has been observed in the proposition to exclude a sham trial
from the applicability of the principle afe bis in idemwhich signifies that no one

shall be tried twice for the same offerié®@The nationahe bis in idenprinciple is
established as an individual right in international human rights legal instruments, such

5> The principle is established as an individual right in international human rights legal instruments,
such ashe International Covenant on Civil and Political Rights of 19 December 1966, in Article 14(7).
At the regional level, Article 8(4) of the American Convention of Human Rights (1969) and Article 4
(I) of the Seventh Protocol of the European Convention of &uRights merit mention. (In Europe,

the ne bis in idenprinciple is enshrined in Article 54 of the Convention implementing the Schengen
Agreement of 14 June 1985).

“® RYNGAERT, Complementaritysupranote 394 pp. 170172; PHILIPPE supranote 108, pp. 383

384; See further EL ZEIDYsupranote 430 pp. 9369 4 O ; DE LA CUESTA, J. L. : “
Concurrent National and International CRevumi n a | Jur
internationale de droit penaNol. 73(3), (2002), pp. 7073 6 . Moreover, ‘“sham trial
within Art. 20(3) of the ICC Statute as trials held:

(a) ... for the purpose of shielding the person concerned from criminal responsibility
for crimes within the jurisdiction of the Court; or

(b) Otherwise were notonducted independently or impartially ... and were
conducted in a manner which, in the circumstances, was inconsistent with an intent
to bring the person concerned to justice.

But thene bis in idenrule is closely interelated with the complementarity tdeminations before the
ICC. In particular, article 17(1)(c) crossferences article 20(3) to govern cases where a person has
already been tried at a national level, but the trial is debased by a lack of genuineness.
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as the International Covenant on Civil and Political Rigtit49 December 1966, in
Article 14(7). At the regional level, Article 8(4) of the American Convention of
Human Rights (1969) and Article 4 (I) of the Seventh Protocol of the European
Convention of Human Rights merit mention. In Europe niadis in idenprinciple is
enshrined in Article 54 of the Convention implementing the Schengen Agreement of
14 June 1985, which prohibits the initiation of a second trial for the same offence
when final judgment has been imposed upon a person by a court of a contracting
party®>” However, there is no such principle in an international cofitéxivhile

most states seem to recognize the principle, there are so many qualifications and
restrictions to it that it is difficult to describe its status in international*fawhe
principle comes primarily into play in relation to the initiation of proceedings by the
state, acting undethe universality principle, in situations where the territorial or
nationality state has already started investigations which resulted in conviction or

acquittal of the defendafit®

In this context, one can at least mentihe Princeton Principle. Within theiitiple
9(1), itis recognized thate bisinidenwh en “t he prior cri minal p
accountability proceeding have been conductegbiod faith and in accordance with

international norm and standards and “[ s]
resulting from a conviction or other accountability proceedings shall not be
recognized as falling witHholdsthatalpesoswhope of

has been tried and convicted or acquitted of a serious crime under international law

5" The European Court of Justice (B®as recognized in several cases that is really difficult to assess

the congruity of facts for the purposerd bis in idenwithin the transnational context. For instance, in
theVan Esbroeckase, the issue of what amounts to the same facts was taifleid.case the accused

had been convicted in one state for importing drugs and was subsequently prosecuted in another state
for exporting the same amount of drugs. The ECJ held that in doing $w® Hig in idenprinciple was

violated. European Courtf dustice, 9 March 2006, € 469/2003, criminal praedings against Van
Esbroeck.

“*®The absence of the principle ¢ bis in idenat the international level was confirmed, for instance,

by the Human Rights CommissionAP. v. Italy, in which A.P. clainad to be the victim of a violation

of article 14(7) of the | CCPR, when it pointed out
not guaranteee bis in idemwi t h regard to the national jurisdict
observing that thigprovision prohibits double jeopardy with regard to the offence adjudicated in a

given state. Sed.P. v. Italy Communication N0.204/1986, UN Doc. CCPR/C/OP/2 (2 November

1987), 67 (para. 7.3).

49 VAN DEN WYNGAERT, CH.,,ON GE N A, Ne'bis in idénPrinciples, Including the Issue of
Amnesty”. I n CASSESE, A., Ghe RAMA StatlRe of thernderndti@hlE S, J .
Criminal Court Oxford University Press, 2002, p. 706.

0 RYNGAERT, Complementaritysupranote 394 pp. 170171.
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before national court, may not be tried a

sham character

The principle ofne bis in idemensuredairness and impartiality in the exercise of
jurisdiction and constitutea newly emerging part of the still developing system of
international criminal law endorsed by new concerns. The principle &is in idem

is gaining ground in international criminalleand works as a criterion to ensure the
actual exercise of jurisdiction to prosecute crimes, and what is more, to ensure
fairness and impartiality in the exercise of jurisdiction. It may not only provide
conditions for the exercise aifniversal jurisdicton (in casethe accused person has
already been acquitted or even pardoned in a foreign country), but it might also serve
to restrict an unlimited exercise of universal jurisdiction. In this context relevant is the

statement made by Bassiouni that the &esnponent of the strategy to reconcile the

interest of victi ms, with those of states

other jurisdfctional theories

5.2.3 Who Should Determine the 6Genuinenes

After having enumexrted and established the criteria for a genuine prosecution, a
most complicated issue may arise on the question of who is competent to determine
whether the proceedings in the priority statesimadequate and thus yielding a third
state to launch proceiegs on the basis of universal jurisdiction. As within the ICC
regime, the final decisions on the genuineness of proceedings lie with the ICC

itself #62

Within the ICC regime, the final word lies with the ICC according to Article 119(1)

of its Statuté'®® For obvious reasons a state which is unwilling or unable to conduct

41 BASSIOUNI, Universll Jurisdictionsupranote 114, p. 82.

%2 Regarding the burden of proof of the genuineness of the domestic proceedings, Article 17 of the

Rome Statute mention the threshold of ‘probability
Prosecutor who ost show that the admissibility criteria in Article 17 are met. Exactly the opposite

should be the case when a bystander state seeks to exercise universal jurisdiction and the state invoking
subsidiarity should be required to demonstrate that its proggedie genuine. See STIGESypra

note 401 pp. 1551 5 6 ; BLEI CH, ednenttari t‘yCompln BedBFTBkeOUNI , M.
International Criminal Court: Observations and Issues before the -B#Preparatory Committee

and Administrative and Financial Impliat i on s, Novel Vob&3 (97)ppe42. P®nal es

SBArt. 119(1) of the Rome Statute on settlement of
di sputes concerning the judicial functions of the
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genuine proceedings cannot be entrusted with the authority to determine whether its
own proceeding have been genuine, aisdversa the state seeking to invoke the
subsidiarity principle camt make the final determination either. Both the forum state
and the bystander state, seeking to exercise universal jurisdiction, might not be
viewed as making independent and impartial decisions. Moreover, these states most
probably lack the means andsoeirces to conduct a thorough and holistic evaluation

of another state’s proceedings.

In order to avoid accusations, misunderstandings and diplomatic conflicts, it has been
suggested to entrust an internatiopadiicial organ, such as thiCC, with the

auhority to make this decisiocf*For i nstance, KrefR maintali

judicial organ should be entrusted with the power to decide on the genuineness of the
proceedings at the forum state, where such a decision is necessary in order to decide
asto whether another state was or is unwilling or unable to prosecute. What is more,
Kref3 has put thabthissfanctidn coutd @ossibly eeaassumed by the
ICC.**® Another possible choiogould perhaps be, to turn to the IGhis meanshat

the bystander state, contesting the exercise of jurisdiction of the forum state, could

n

C

~

seek guidance withinthe IJr as Stigen suggest that “[ a]

that clear rules on subsidiarity are established, the state contesting the exercise of
jurisdiction could always turn to the ICJ, arguing that the forum state has violated the

pr i n ¢ Halirg .ari international arbiter thus seems as a most reasonable and

suitable solution when deciding oretfulfillment of the criteria, becauséa state

where toassesshe genuineness of the proceedings of another state, the outcome

might stipulate to intestate tension and create disruption in international relations.

At this point, it is important to note that the rationale underpinning subsidiartg is t
respecting of the autonomy of territorial or national states. This autonomy could
entail discretion in deciding whether to initiate criminal proceedings and in what
mode such proceedings should be conducted. It could be argued that this is the main

rea®n behind the growing support that subsidiarity has been attracting from states,

4K R E Bupranote 23, p. 584; JESSBERGERupranote 440 p. 220.

““KreB further remarks that an international system

a preventive screening of state seeking to exercise universal jurisdiction has fulfilled all the
‘“coodist i neces s asupyanotes283p. 5BAR ETBGEN,supra note 401 p. 157; See
further GENEUSSsupranote 108, pp. 95859.

%¢ STIGEN, supranote 401 p. 157.
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(including the African states that have been critical of the potential abuse of the

principle of universal jurisdiction).

5.2.4 When Should Subsidiarity be Applied?

Another &pect is when subsidiarity is to take effect and be applied; should it be once
an investigation starts, after the investigation or before a trial begins? There seems to
be a broad agreement among commentators that the principle of subsidiarity should
not ke applied at the initial investigative stal§é.This position also finds support in

the Joint Separate Opinion @ongo v. Belgiumwhich only calls for the application

of the subsidiarity principle where a state contemplates prosecuting a particular
suspet on the basis of universal jurisdictiéff. According to this view,
“investigations can be initiated simultan:e
and evidentiary material collected can be shared in legal assistance to the forum state

of prosecutia ***

Consequently, it seems reasonable to distinguish between a case where proceedings
are already being conducted (in a state with primary jurisdiction) and the case where
no action has yet been taken. If proceedings have started, subsidiarity shdahlel bar
opening of any additional investigation on the basis of universal jurisdiction. When
no action has been taken by the state having primary jurisdiction, the initiation of an

investigation in a third state should be possible without further 8&lay.

However, for instance, irthe already mentione@CR v. Rumsfeldasethe German
Federal Prosecutor applied the subsidiarity principle before the opening of an

investigation. Even though this might seem appropriate, the forum state still does not

47 JESSBERGERsupranote 440 p. 239. “It is difficuwitiaityt o asser
already applies at the i nisdpiarote223m §86.st i gati ve st age,

%% The Arrest Warrantcase,supra note 83 para. 59(Joint Separate @nion of Judges Higgins,
Kooijmans, and Buergenthal).

469 ZEMACH, supranote 295p. 186

40 According tothe AMEU Expert Report, Recommendation 10 if
authorities considering exercising universal jurisdiction hagdous reasons to believhat the
territorial state and t hes a® unanfestly ursvilliregrodunablé ®t i m’ s n

prosecut e t supranste8l penmphadis.added). ” ,
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need to applyubsidiarity that early. It would be more reasonable to first allow the

forum state to conclude its investigatith.

5.3 Appraisal

The above, somewhat comparative analysis of th@drization of the modalities on
the application of the complementarity asdbsidiarity principlesn the context of
universal jurisdictiorhas been advocated. The process of determining willingness and

ability of the territorial or national state was briefly addressed.

As a matter of lawthe exercise of criminal jurisdictiorver a territory is reflective of
one of the most traditional aspects of sovereigntgntradicting the basic principles
of nonintervention. As a rule, the exercise of the principle of universal jurisdiction

should remain the exception, to be triggerdeng warranted by circumstances;

a) based on an assessment of the inaction of the territorial state (or based on

other jurisdictional bases) and/or;

b) theirunwillingness or inability to conduct proceedings for the most serious

crimes of international concern.

Thus if the state closer to the crime does not act, the responsibility will fall to the
international community to foster the conditions necessary to enable proceedings to
take place by third stat8& Consequently, where the state directly affected simply
cannot assume the primary burden to prosecute crimes, either due to sheer incapacity
or lack of political will, the role of other states in the international system may be

invoked*"®

"1 This is supported by the Joint Separateirn of Higgins, Koojimans and Buergenthal in the

Arrest Warrantc a s e noting that ibncoo tierbasisofiwhich araanrest warvaets t i g at
may later be issued does notbfs el f vi ol at esuptahode8% See further,cSTIGENe s ” ,
supranote 401pp. 153154.

472 On the notion of a collective responsibility to enforce core crimes normrR %8 TAN, R.: “The
Responsibility to Enforce: Connecting Jukeéeice with
Emerging Practice of the International Criminal CoyrMdartinus Nijhoff Publishers, 2009, pp. 163

182.

“"3 Inter alia as observed in theN Searity Council,Report of the Secreta@eneral ofit he rul e of
law and transnational justice in conflictand paso nf | i ct,“ ok f ectobesge, domest.i
systems should be the first resort in pursuit of accountability. But where domesticitesthane
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The emerging principle of subsidiarityith respect to the universalityripciple

enables states to exercise their jurisdiction on different grounds without prescribing a
hierarchy between those types of jurisdiction. However, one can recognize a policy

rule to accord priority to the principle of territoriality in combinatioithaa model of

conditional subsidiarity of universal jurisdiction once an investigation is concluded.

The conditionality of the exercise of universal jurisdiction, while not settled
conclusively, may be based on tiddietion" good f
and may be construed following the case law of human rights courts and the basic
concept established by Article 17 of the Rome Statute for the verticallG@ate

relation.

It follows that, if the territorial state is unwilling or unable to gemly conduct
investigations or if the investigations or prosecutions are no more than sham
proceedings to shield the perpetrator, then a third state may initiate its own criminal
proceedings. For an investigation to be considered genuine, it must meeiviérsal
standards of effectiveness, promptness, independence and impaAmktyesult, an
international body or mechanism tasked with assessing the legitimacy and legality of
procedures undertaken on the basis of universal jurisdiction might setleeitle on
these criteria and simultaneously alleviatmemf the international tensiaelated to
the perceived abuses of the jurisdictional basis and to legitimize both specific

prosecutions and universal jurisdictiper se

This analysishasshownthat a subsidiarity principle for universal jurisdiction can be
convenient both for states seeking to combat international crimes and for states

reluctant to interfere in other states af
by wusi ng t hpe oflcAplersentgiity msnac model for many points on
subsidiarity. It was shown how the rules governing the principle of complementarity

can serve as a useful model for how a subsidiarity criterion for universal jurisdiction

should be understood and apgdlie

Subsidiarity criterion can, on one hand, justify the exercise of universal jurisdiction
by stressing that neither the territorial statetmdre per pet r atwilling s h o me

or able to proceed with an investigation. On the other hand, it caguatdyg non

unwilling or unable to prosecute violators at home, the role of the international community becomes
cruci al .Rule ofleaw Rapdmetes, No. S/2004/616, (23 August 2004), para. 40. Available
online athttp://www.unrol.org/doc.aspx?n=2004+report.frétrieved 4.3.2015].
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interference by referring to it as an unqualified rule of priority for the affected states.
It would indeed limit the interference in state sovereignty (thus respect state
autonomy) and advanctreseeability in the exercise of universal juristion,
especially when it comes to resolving jurisdictional conffitt€onsequently, the
main rationale behind universal jurisdiction will be better reflected. Attaching a
sensibly formulated subsidiarity criterion to the exercise of universal jurisaliatll
promote the purpose underlying such jurisdiction, if of coursefolnem state
proceeds genuinely with the case. It will give the forum state a subsidiarity right to
prosecute when necessary to prevent impunity, not an unconditional right taupeosec
only on the grounds of the seriousness of the crime (as analyf&uhpter IV)thus
stipulating to an enhanced application of universal jurisdiction within the modern

jurisdictional regime.

Finally, while the subsidiarity principle does nget amourt to a duty under
international law, it can be said that it constitutes a right of the forum state. For

instance, Colangelo notes that:

“1t i s probably prematur e opimojuisoncl ude
already have combined to definitely establisht a State with territorial or
national jurisdiction has adjudicative priority over States with only universal

jurisdiction. Nonethelessa legal trend appears to be developing in this

direction”*"®

From all of the above it is fair to suggest that a slibsty principle as modality in

the exercise of universal jurisdiction is in the process of being developed; using the
| CC’s principle of compl ementarity as
certainly argue that having subsidiarity as a guidmmgpciple in the exercise of
universal jurisdiction, would enhance its usage while ensuring the balance between

avoiding impunity and safeguarding the sovereignty of the state affected.

In conclusion, if one pretends that international law submits teecise of universal
jurisdiction to the notion of subsidiarity then iis to conclude that general
international lawprovides for a hierarchy within the different jurisdictional bases

accepted in modern international law.

“""RASTAN, supranote 106, p. 101.
7S COLANGELO, False Conflictsupranote 52, p. 900 (emphasis added).
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PART Il T CHALLENGES AND RESPONSES
6 Toward a more Effective Usage of Universal Jurisdiction

6.1 Universal Jurisdiction as a Bridge betweethe International Criminal

Justice System andhe National Criminal Justice System

Cooperation amongst national governments and existing intemaatiourts (or other
institutions and NGOs) would reinforce international justice and the international

legal order’®

There is a need to look at the principle of universal jurisdiction from
another point of view- in a much wider context. Improving intetonal judicial
cooperation and national cooperation (consistent with their international obligations
and national practice) and provide all means of support to each other, including
mutual legal assistance to ensure the expedient and effective investigad
prosecution of individuals responsible for grave crimes, would consolidate the

application of universal jurisdiction.

Moreover, although it has been stated from the previous discussion on the principle of
aut dedere aut judicaraghat universal jusdiction, international criminal jurisdiction

and the obligation to extradite or prosecute are different legal institutions that should

not be confused with one another, they should nevertheless be considered as
complementary institutions not seen in iglation from each other in order to

enhance the effort to end impunity.

In fact, many states are parties to treaties containing the obligation to extradite or
prosecute. Universal jurisdiction could be applied through the obligatibiledere

aut judiare, under which, if the perpetrator of an offence that was of such a gravity
that it merited prosecution outside the territory of the state in which it was committed
was apprehended in the territory of another state, that state shall be obligated to
extradite the suspect to the state claiming jurisdiction in order to prosecute him or her,

or to bring proceedings against that person in its c8{rilthough this is not the

“"® Human rights advocates and groups, for instawee-Governmental Organization®NGOS), have

played a crucial role in the litigation of universal jurisdiction cases by presenting universal jurisdiction
complaints, bringing evidence before the investigating judge or prosecutor and becoming civil parties
or private prosecutors in universal jurisdiction proceedings. See generally LANSEIRR note 180,

pp. 812.

“""TIRIBELLI, supranote 247, pp. 10102.
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application of the principle of universal jurisdictigiricto sensy because statesn
decide not to prosecute but to extradites unquestionably one meatiam through
which states canooperate with one another in order to combat impunity for serious
offences and to achieve the goal and purpose of universal jurisdiction. Thug puttin
greater emphasis on the parale¢tween those two principles.

Furthermore, the internathal community will continuallyneed to rely on national
prosecutions, where universal jurisdiction plays a pivotal role, unlessdamoc
criminal tribunal willbe established with exclusive, comprehensive jurisdiction over
those crimes that will be considered as serious offences under internatioidl law.
Until that becomes a reality, universal jurisdiction remains the most suitable solution

where national courtglay a primary role.

6.1.1 Sharing the Responsibility of Investigation and Prosecutioin the State
Incentive to Cooperate is Vital

The exercise of universal jurisdiction by national courts is not likely to disrupt or
jeopardize international relationspsiead it may powerfully contribute to the
consolidations of international justice. If both the conditions on which the exercise of
universal jurisdiction werenade contingent and the other lintibes restraining this
exercise,laid down in a treaty, muclof the current uncertainties surrounding

customary law would be dispelled.

However, at present the cooperation among governments is stilé soaat assistance
mechanisms, thdiacilitate the exercise of universal jsdiction, are lacking. Wth
sufficient international coordination and cooperation, universal jurisdiction
prosecutions can be an essential part of a safety net against imgmuhitienial of
safe haves to perpetrators of international crimes. While several treaty provisions

oblige states p#es to cooperate in the investigation of international crimes, such as

78 As mentioned previously the jurisdiction of the ICC is limited to certain crims®ige materiag

and irsofar as the jurisdictioratione temporids concerned the ICC has jurisdiction only for crimes
committed after the entry into force of the Rome Statute (1st of July 2002) according to the Statute. In
addition, the jurisdiction of the twad hoccriminal tribunals (ICTY and ICTR) is also limited to
certain crimes under international law and limited to certain time periods, but also, to crimes
committed in two limited geographic areas. Yugoslavia Statute, Arts 1 to 5; Rwanda Statute4 Arts 1

In addition &cording to the Rwanda Statute, Art. 1, the jurisdiction of the Rwanda Tribunal is further
limited when the conduct occurred outside Rwanda to crimes committed by Rwanda citizens.
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Article 88 of the First Additional Protocol to the Geneva ConventiGiamd Article 9
of the CAT conventioff°, the practical mechanisms for information and exchange

have been largely abnt.

Additionally, the exercise of universal jurisdiction also requires praeédonditions

to be fulfilled becauswith the prosecudn and trial of offences occuriraproad the
difficulties are profound with respect to the availability and safekeegfimyidence,
respect for the rights of defendants, and the protection of witnesses and {fittims.
The need for procedural guarantees when exercising universal jurisdiction in order to
facilitate investigations and collection and evaluation of evidencerofoynd
Therefore, in this regarthternational judicial cooperation and assistance is vital.
Mutual legal assistance in the application and exercise of universal jurisdiction is thus
a key factor.Subsequently, placinthe investigation in a framework wte it has
some independent meaning, as well as, having a set cdan@when it comes to
prosecutioron the basis of universal jurisdiction would stipulate to a more coherent
application of the principle. In fact, such an approach would permit universal
jurisdiction to become a far more effective component of a globaliraptinity
strategy.

As stipulated so many times before in scholarly writings and debate, the cooperation
among states is the primary factor of competing impunity. It is the main povere

in the struggle against perpetrators that commit heinous offences. What is more, itis a
main factor when it comes to the application of universal jurisdiction. But, why are
states so reluctant to cooperate in matters that should matter the- pros¢cting
human rights and deter serious human right violations. Will governments ever get out
of the political “bubbl e’ ?

479 Article 88 of the First Additional Protocol reads:

“ 1. The Hing Rarti€scsmal affard ané another the greatest measure of

assistance in connection with criminal proceedings brought in respect of grave

breaches of the Conventions or of this Protoc:«
Geneva Conventions of 12 August 1948d Relating to the Protection of Victims of

International Armed Conflicts (Protocol 1), entered into force December 7, 1978.

80 Article 9 of theTorture Conventiomeads:

1. States Parties shall afford one another the greatest measure of assistance in
connection with criminal proceedings brought in respect of any of the offences
referred to in article 4, including the supply of all evidence at their disposal
necessary for the proceedings

“81 AU-EU Expert Reportsupranote 81, para. 25.
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I n the end it al | comes down to the *se
example, when discussing whether to include the jplimof universal jurisdiction in

the Rome Statute, the most powerful staibjected.Ironically, had the ICC been

granted universal jurisdiction it could have been reasonable to expect that fewer states
would ratify the Statute. Accordingly, if fewer t#a would ratify the Statute it would

lead to a smaller budget for the Court, and thus fewer instances in which the Court

could take action.

6.2 When is Universal Jurisdiction a Legitimate and Proper Form of

Jurisdiction?

It is important to consider théssue on the desirability and appropriateness of
universal jurisdiction within the modern jurisdictional regime. Seeking an answer to
the question when and how can universal jurisdiction be exercised responsibly, is thus

relevant.

As outlined in Chapterllprimacy has been given to territorial jurisdiction and
nationality jurisdiction, and universal jurisdiction considered as retaining
supplemental character. Foistance, as Cassese notatjer customary international

Il aw uni ver sal Ipewexeicised teubgtitute far othea gounidhdt y
would be in a better position to prosecute the offender, but for some reason do not
[...].”*® Many scholars agree with this statement and contend that when the territorial
state is willing and able to concluout bona fideproseation, other states should
refrain from it.*®3 From the historical oveiew (provided for in Chapter Nluniversal
jurisdiction emerged in international law as arception its goal being to end
impunity and establish accountabiliccordingly, the primacy should be given to a
state havinga closer nexus to the offence when the trial can be exercised in an

effective, fair and impartial manner.

482 CASSESE, Is th8ell Tolling, supranote 1,p. 593.

83 RANDALL, supranote 81, pp. 8281; BROOMHALL, Towards the Developmensupra note

131, pp. 416. Judges Higgins, Kooijmans and Buergenthal argued that primacy should be given to the
jurisdicti on oofnatiomakty. Sepasafe ©irtioh af JudgesaHiggings, Kooijmams, a
Buergenthal,the Arrest Warrant case, supra note 83, para. 59. Cassese further explains that
‘“conditional uni versality’ is the modemmthat concept
such jurisdiction may only be triggered when the territorial or national state fails to act, and provided

the prosecuting state shows an acceptable link with the offence. CASBHSBE Bell Tolling,supra

note 1,pp. 593595.
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The sole purpose of universal jurisdiction is to deny a safe haven for criminals and
being a means of last resort whestates witha closer nexus are incapable of
conducting a trial. It is in light of those statements tig thesis seeksamong
others, to establish a guiding framework within which conflicts relating to
jurisdictional claims, which resulted from claims of universal jurisdiction, be
evaluated and guided with the notion of subsidiariy this thesis maintains,
subsidiarity in the context of universal jurisdiction, Haesen gaining support in
designating universal jurisdicticss a default mechanism. In general, it is important
that jurisdiction, irrespective of its basis, is applied in good faith and consistently with
other principles of international law in order to enhance the rule of law and stipulate,
among others, ta moe uniform usage of universal jurisdictiéf{ In other words, it

is essential that the goal of ending impunity does not contradict or generate abuse

with other existing rules of international law.

Universal jurisdiction, if regulated at the international elevmight prevent its
unwarranted use im selective and unilateral man What is more, politically
motivated decisions might be averted. Therefore guidelines in the exercise and
applications of universal jurisdiction, such as the notion oEisliarity analyss in
Chapter V might stipulate and establish clearly when and under what conditions
universal jurisdiction might be invoké& Hence, establish international consensus in

this respect.

In fact, in order for the principle to be effectively and caety applied, one has to
consider as well and look at those deterring factors, or the arguments, against the
exercise of universal jurisdiction. Accordingly, in order to have the principle of
universdity functional, one has to be aware ofdtsstaclesThe next section will deal

with these constraints.

84 UNGA, Sixty-Fit h Session on “The Scope and Applicati o
Jurisdiction, A/65/181supranote 6,pp. 34.

“85 |n this respect, for instance, Bassiouni advocates the development of consensus principles on

uni versal jurisdrcsdboontibatpesbabtieh”“"papnd provide
jurisdiction” and minimize “the exposure of i ndi vi
and deni al of justice.” Sesuprdnbi&l84, QUSSI |, Uni versal J
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6.3 Continuing Restrains on Universal Jurisdiction inthe 21stCentury

At present, significant limitations remain which hinder the effective exercise of
universal jurisdiction. These limitations haggher spreaavith the evolving principle

of universal jurisdictio over the past years; or theye obstacles that have been
coupled with the principle for decades. These continuing obstacles are not necessarily
inherent in the nature of universal juiisiibn and thus with sufficient political will

could be overcome and the lack of transparency in the exercise of universal

jurisdiction could bealiminished.

6.3.1 The Constant Tension between State Sovereignty and Universal

Jurisdiction

Hugo Grotius bei eved t hat sovereignty was not ab
[that] excessively vi ol &fHence bre cah eomsidof nat u
how should we then mediate between the competing claims of state sovereignty and

the application of uniersal jurisdiction in deterring impunity? Or looking at it from a

bigger perspective; the fact to be considered is the interest of the international
community asa whole versus safeguardirgf statesovereignty. From the analysis

made in this thesis, onear see that universal jurisdiction may be a positive and

important tool in the efforts to vindicate the fundamental values of the international
community; to promote and to protect human rights and to fight impunity. However,

its negative side is that thexercise of universal jurisdictiois in tension vith the

principle of sovereigrequality and is easily subjected to political abuse including
discrimination as manifested in selective prosecution, thus destabilizing international
relations. What does theexercise of universal jurisdiction mean for international

relations?

Nowadays it seems that there are two main currents of thought in respect to state
sovereignty. On one hand, there are some attempts in the international community to
restrain state sovagmty in favor of international cooperation between and among
sovereign states aridr universal valuessuch ashuman rights and the environment.

On the other hand, there is the conservative tendency among some states jealously to

48 GROTIUS, H.: The Law of War and Peace: De Jure Belli Ac Pacis, Libri Tr@seana
Publications, 1946, bk. Il, ch. XX, para XL. 1, in 2 The Classic of International Law 504.
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retain their sovereiggtin the face of allegedly unfavorable circumstances in the

world.*®’

There is a need for balancing between the interests of the international community (in
punishing those accused of heinous crimes) and the will of states to safeguard their
sovereignty ad shelter their nationals from foreign interference. Would the exercise
of universal jurisdiction by national courts disrupt aygardize international relation,

or rather,does it contribute to the consolidation of international justice? Indeed,
soveregnty of each nation is equal. Accordingly, every nation may decide to exercise
jurisdiction based on theripciples described in Chapter Which might cause that

two or more nations might have a certain link to the offence causing unavoidable
conflicting jurisdiction among different nations. Undee#ie circumstances, any state
that exercises its jurisdiction purely out of its own will, regardless of the fact that
opinions and propositions of some nations, may offend the sovereigotiier In

other words the state which exercisgsisdiction might be breaching the principle of
equality of sovereign nations, thus sang conflicts between nationidence,as such

one can argue that underlying idea behitadessovereigntyhindess (not in purpose)

the prdection of human rights., as this thesis stipulates the contemporary meaning

of sovereignty’ has | ost much of its norn
due to the fact that states are bound by an increasingly dense network of formal and

informal rules and regimes.

State sovereignty is affected when universal jurisdiction is exercised by developed
countries that may ngail the danger of imposin§Vestern values on developing
countries in which most serious international crimes are committeds #till
predicted that countries that dominate in the military, economic, and political arena
will continue to hold their values as binding on smaller or weaker states. Permitting
powerful states to exercise universal jurisdiction could therefore dlmabe used as

a political means of arbitrarily influencing weaker countries. The principle of equality

of states may be breached when the people on trial and their actions are equated to the
acts of the state of the alleged criminal. More importantBsehacts could instigate a

“’SeeinteraliaCRYER, R.: “lnternational AnodtmheralTRdwamwd ¥’s St
European Journal of International Lawol. 16(5), (2006), pp. 98288;M|1 Y OS H| Sovekkignty *
and I nternational 18a w"” available p p .online 4 at

https://www.dur.ac.uk/resources/ibru/conferences/sos/masahiro_miyoshi_paper.pdf
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violent reaction from the territorial nation in which bilateral or even multilateral

diplomatic relations would be damaged.

Consequently t he need t o “strike t he roi
international communityni punishing perpetrators accused of grave offences, and the

will of states to safeguard their sovereign prerogatives and shelter their nationals from
foreign interference becomes the essential ig3nIeinstance, aBassiouni believes

the way forward ido clarify the legitimate usages of universal jurisdiction. In his

view, consensus on the principles that guide legitimate use of universal jurisdiction

must take due account of long established grounds of jurisdiction that are squarely

grounded in bedrocgrinciples of state sovereignty.

6.3.2 Other caflicting Norms and Limits i Can Universal Jurisdiction be

without L imits?

In addition to the constant tension between the principle of state sovereignty and
universal jurisdiction, other obstacles havéd¢oaddressedn this mannerBassiouni
believes the way forward is to clarify the legitimate usages of universal jurisdiction.
In his view, consensus on the principles that guide legitimate use of universal
jurisdiction must take due account of long bthed grounds of jurisdiction that are

squarely grounded in bedrock principles of state sovereignty.

Immunities of higkranking stateofficials and amnesties have been among the most

debated obstacles to the exercise of universal jurisdiction. Wigkaewimmunities,

an official positionis not a defense and cannot be a basis to negate the criminal
responsibility of a person who would otherwise be guilty of an international crime,
even if the crime was committed in the course of his or her offibisies?®®

However, the ICJ held for instance in theest Warrantcase that certain officials of

% Immunities of highr anki ng states officials are further di
ratione materiaeland ‘ per s o n a lrationenpersonae The formér,oapplies to all states

agents discharging their officials duties and stipulates that a person performing acts on behalf of a
sovereign state may not be held responsible for any offence of international law he/she may have
committed in his/hers dffial capacity. This is so even after the person ceases to hold office. The latter,

personal immunity, provides immunity while the official is in office but terminates with the cession of

the given act or mission on behalf of the state. See more thoroagrsia on immunities in the work

of t he | LC,]mmanity of Stage offictals from fofeign criminal jurisdictiogupranote 13;

BAUMRUK, P.: “I'nternational LRaawn kol nn gl n®n uaCizeeh i Gef sf i acci cadl
Yearbook of Public anBrivate International Lawyol. 3, (2012), pp. 17390.

158



foreign governments, such as accredited diplomats, current heads of state (or heads of
government such as prime ministers) and current foreign ministersntitedeto a
temporary procedural immunity from the criminal jurisdiction of foreign states which
lasts for as long as the person holds the post. Once an individual ceases to hold the
position of head of state/government or foreign minister, he or she ilmseunity

from the criminal jurisdiction of foreign stat&8. At present, the lack of respect for
immunities is in fact the main concern expressed by the African Union in its ongoing
tirade on thé a b wfsusiversal jurisdictiort’® Indeed, to allow stageto arrest and
prosecute sitting highlevel official can only seriously disrupt international relations

and undermine the necessary interstate cooperation and friendly relations needed to
attain the common goal of universal jurisdictiemccountabilityfor the most severe
crimes.For instancejn 2003, a French court rejected an application for an arrest
warrant against Robert Mugabe for torture because he enjoyed immunity from
prosecution as the current head of state of Zimbabwe. Interviews with French
officials revealed that French judicial authorities refer cases with potential immunity
issues to a special unit of the Foreign Affairs Ministry, which decides on the matters.
This raises the concern that political, rather than legal, standards may lisel app

when determining whether a suspect is entitled to immunity from French jurisdiction.

6.3.2.1 Obstacles to the Legitimacy of Universal Jurisdiction

Concerns that arise in relation to political abuse or otherwise imprudencisexef
universal jursdiction, have a bearing omternational relations, the principle of
equality among sovereigns, and the fairness of criminal proce€dir@mssiouni has
observed that “if wused iIin a politically
leaders of othestates, universal jurisdiction could disrupt world order and deprive
indi vidual s o f*?Ashnetédrby doransentatorsy thedikelihsod that
domestic courts exercising universal jurisdiction will become a means of furthering
the political agendaf the country in which they sit or of particular interested groups

within that country i's high since the

89 The Arrest Warrantcase supranote 83, paras. 585; 6061.

“0gee i.e. the ALEU Expert Reportsupranote 81, p. 34.

91 Amnesty International Repogupranote65, pp. 5254.
492BASSIOUNI, Histol of Universal Jurisdictiorsupranote 34, p. 39.
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context of protracted political and military conflicts in which the interests of third
countries, includig t he one exercising unive'¥sal jur
In view of this reality, the former President of the ICJ, Judge Guillaume, contended

that permitting states to assert absolute
arbitrary for he benefit of the powerful, purportedly acting as agent for ateflhed

international community. Contrary to what is advocated by certain publicists, such a

devel opment would represent not *an advance

The profound ineqalities most likely to arise in the exercise of universal jurisdiction

do not merely concern its use by states as a political weapon aimed at shaming and
denouncing other states or influencing their policies in various areas of international
relations’®® The i nequalities also include states’
jurisdiction “when <citizens of af%ied an
Commentators have observed that such reluctance has been exemplified by the
refusal of German and French amtlies to commence an investigation under the

principle of universal jurisdiction regarding the role of highel U.S. officials in the

torture of detainees under U.S. control in Iraq and elsevifeBince 1994, more

than thirty individuals have beendd in national courts on the basis of universal

jurisdiction?*® None of them was a national of a Western couififtyindeed,

BOTTI NI, G.: “Universal Jurisdiction afNewr the Cr
York University Journal of International Law and Politid4ol. 36, (2004), p. 555.

494 The Arrest Warrantcase supranote 83, para. 1§Separate Pinion of President Guillaume).

“® MORRIS,supranot e 130, p. 354. (“criminal trials for w
humanity do not exist in isolation from those other aspects of interstate relatigns [st at es may
exercise universal jurisdiction as a means of gaining advantage over their opponents in interstate
conflict.”).

“®KALECK, W.: “From Pinochet t o répeh98800dMichigani ver s al
Journal of International LawVol. 30 , (2009) , p . 973; see also MOGHAI
Uni ver sal Jurisdiction: Lessons from Hybrid Tribu
Columbia Human Rights Law Review Vo | . 39, (2008) , p. 4@arkking (“ Heads

officials targeted by universal jurisdiction cases can deter their own prosecution by exerting powerful
political pressure. As a result, states with a statutory basis (or legal obligation) to detain, extradite, or
prosecute those suspected of relevant crimes freqquep r ef use to do so for fear

497 BOTTINI, supranote 493 pp. 558559 (pointing to the reluctance of European states to exercise

uni versal jurisdiction over US official sglofBottini |
a powerful country, and often when he is also a current or former member of the government of this

state [...] that the inability of universal jurisdiction to bring accused persons to justice is more striking,

even if the prosecuting stateisadeveped one” ) .

98 For a review of the exercise of universal jurisdiction worldwide since 19%tsealia, RIKHOF,

J.: “Fewer Pl aces to Hide? The | mpact of Domesti
| mpuni ty” | n B E BdmBldn@entaritivah thé Exdrcisp of Universal Jurisdiction for

Core International CrimesOslo: Torkel Opsahl Academic EPublisher, 2010, pp645

499 35ee RYNGAERT, Applying the Rome Statutes Complementaifyranote 396 p. 165.
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inequality of individuals before the law in the exercise of universal jurisdiction has

much to do with ale factoinequality of sovere g n s . I't has been obse
practice, universal jurisdiction appears inconsistent with the notion of sovereign
equality among statgs.]. Currently, universal jurisdiction is generally exercised by

powerful countries over acts that occurreddeveloping countries and that were

committed by persof’s from such countries.

Despiteits problematic nature, universal jurisdiction has its place in international law.
Means should be sought, for instance by the ILC comments, in order to clarify its
scqge and enhance its usagtaving a principle that can, if used appropriatelyhe

fight against the commission of serioesimes of international concern, be so
‘“powe mBfasslIs’i.ouni argues t hat “unbridl ed un
disruptions inworld order and deprivation of individual human rights when used in a

politically motivated manner or for vexatignu r p 6’5 e s .

Limitations primarily concerning legitimacy, authenticade genuine concern in
respect to whether courts exercising universakgliction, have the legitimacy in
order to operate on the worldwide platform. Among others, one obstacle to the
successful investigation and prosecution of international crimes is the relative lack of

familiarity with the investigation and prosecution ath cases at the national level.

Some of the countries examined in this report have responded to these challenges by
creating units within police and prosecutorial authorities that specialize in the
investigation and prosecution of transnational crimegduding universal jurisdiction

cases. Mutual legal assistance arrangements are complex and can result in lengthy
delays in the investigative process. Nevertheless, investigators interviewed by Human
Rights Watch indicated that, once the formalities hadnbeempleted, local
authorities in the territorial state did afford the necessary cooperation to enable the

investigation to proceed in most cases.

The legitimacy of national courts to exercise universal jurisdiction at the
international level is a crucigloint to be considered. All courts have to contend with

the issue of legitimacy. State can astould have some form of universal

S0BOTTINI, supranote 493 pp. 555556.
"1 BASSIOUNI, Universal Jurisdictiorsupra note 114, p. 82.
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jurisdiction. The ability to observe it has to be given to legitimacy. Without it the

jurisdiction of the court would be unaeined.

Moreover further limitationand shortcomingon the universality principle can be
mentioned, for example, when the legal basis is adequate, the question of who makes
the decision to proceed and based on which factors, are likely to become psvotal a
universal jurisdiction shifts from an aspiration to a working legal reality. Whereas,
these questions will determine how often universal jurisdiction will be exercised, and
on what conditions, they call fa more sustained examination. In order for thes
proceedings to whstand criticisms regarding them beipglitically motivatedwill

clearly be affected by the manner in which discretion is exercised in the prosecuting
state®®® Indeed, most of the national courts have never faced such extremely
extensie case and therefore the is aneed to look more closely and establish
precedent and guiding points on the handling of such cases (of course each case is
different when it comes to the matter at hand, but the basic procedural elements

remain the same).

What is moreptherpractical problems such asocedurakights of the suspectand
double jeopardyneed to be more coherently defined gondranteedvhen exercising
universal jurisdictiorsincethereisgp ot ent i al |l ack of due proc
application.These rights of the suspect argortant for the internationgbommunity,
states and the defenddritnself for the purposes eihderstanthg the nature of due
process during the investigation procda®m this follows thamore attention shddi
be placed on the investigation asiadependent procedure and repdievertheless,
theseprocedural rules are not clesincethere is a lack of set of clear and consistent
procedure that relates to the exercise of universal jurisdjctibich needto be
establishedIn fact, without a comprehensive systeof laws and regulationg &he
national level, universal jurisdiction cannot be expected to fumgi@perly in
practice’® Indeed, thiscalls forfurther considerations on the issuehofv much vill

the rights of suspected persons be protected in case of universal jurisdiction.

*2BROOMHALL, International Justicesupranote 108, pp. 12325.

BUNGA, SixtyNi nt h Session on “the scope and application
July 2014), p. 15; Sixtfifth Session, A/6A81, (29 July 2010), p. 16; 19; BROOMHALL,
International Justicesupranote 108, p. 119.
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In sum, by overcoming the above mentioned obstacles and threat to the legitimacy of
universal jurisdiction(such asjnadequate legislation, inadequate knowledgé¢hen
criminal justice system, lack of political will, amnesties and immunities, and
ineffective international monitoring) or at least emphasizing in addressing these
limiting constrains with respect to universal jurisdiction, the universality principle
might becone a more effective and transparent rule for all nations to use in the global
fight against impunity. It is only when one looks at and addressgs gh@rtcomings,

thateffective usage can be obtained.

6.4 A New Approach to Universal Jurisdiction’ Looking Ahead

There are some obstacles that still remain and prevent full implementation of
universal jurisdiction. A positive sign on the exercise of universal jurisdiction came in

1998 after the groundbreakifinochetcase and it seemes that there were asteys

that couldbe built on with respect to universal jurisdictifiNevertheless, at present

it rather seems that the principlé® has be:
(who wonder whether the principleas mly stipulated to false expectatigras well

aspolitically motivated countriewhich have hampereits exercis€®®

The search for means to assure effective functioning of the exercise of universal
jurisdiction must continue through scholarly writing and discussions at international
and natbnal forumsand alsocontinue to establish guidingiles for its applications

and exercise, such as the subsidiarity criteria and making clarification on the scope of
the principle. Universal jurisdiction has to be openly accepted and internationally

suppated and for that we need to have certain standards to follow. Therefore, in order

t o revive or resume the principle one ne

and identify and clarify thelescriptive elements that makeiversal jurisdiction as

‘“exceptional as it is.

An important factor for future enhancement of the principle are the actors connected

to the application of universal jurisdiction, namely, the victims of crimes. The need to

04 See the Princeton Principles, supra note 5:Hicemanncase,supranote 149; The Belgian Law,
Section 3.1.3.1.

% For instance, CASSESE, Is the Betllling, supranote 1. Limitation and amendments on the law in
Belgium and Spain (2003 and 2014), seeffm 3.1.3.1.

*®so called ‘politicization’ being the worst drawba
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take into account the perspective of victims and allowtimgm to participate is

essential.

Universal Jurisdiction should not be looked at in isolation from other principles that
might enhance its effectiveness (such as the principdeitofledere aut judicajebut

at the same time one should also take dueethitig to limiting principles (such as the
principle of state sovereignty anahinunities of state officials). Whdooking at the
principle as a part of the whole international justice system, and as an international
criminal justice response to atrociougimes beyond the reach of existing
mechanisms one can certainly notice that the universality principle undoubtedly
deservs its place within the modern international law as has been demonstrated in
this thesis. The only incentive needed is for states ttyubg willing and ready to

apply it and enforce it.

According to the words of the Nigerian delegtiethe GA,who statdt h a the “ [ t ]

time has come for us to narrow our views and agree on real substance, especially as it
concerns the assertion of crimifatisdiction by a state forcerai n gr av’é of f en's
Indeed, building on this statementther clarification and consenshsilding would

not only strengthen the application of universal jurisdiction, but would, most
importantly, give legitimacy and aldility to its usage. Leaving interpretation of

international crimes to national courts could have adverse effects on the integrity of

international law.

A crucial point to remember is that the site of most international criminal law
enforcement is not tended to be international courts, which have only arisen
because of the failure, or the absence, of national justice efforts, but they are not
meant to replace them. One of the major roles which international judicial
mechanisms have is the promotion bé tmore effective use of national criminal
justice systems. If international criminal law is to be effectively enforced, the national

systems must take a greater part in the prosecution of international times.

"EYOMA, G. (Nigeria) delegate to the GA. Pressrelease “ Del egati ons Urge Clear
Abuse of Universal Jurisdiction Principle, Seek Further Guidance from International Law

Commi ssion”, (1 7 http:@nevtv.antorgy/ipress/2rd20 843441 .doc.htm [retrieved

3.3.2015].

"% CRYERet al, supranote 35, p. 580.
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Likewise, the issue of the presence of siispect on the territory of thprosecuting
stateand the discretionary power of the prosecuting autharilieséts the scope of
jurisdiction. Finally, one must not forget that the use of universal jurisdiction implies
that another state has also jurisidic according to the classic criterions of
jurisdiction and as such, could have primacy over the case. This is the reason why the

practce of universal jurisdiction might kesssociated to a prerequisite of subsidiarity.
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7 Conclusions

At present, it is impossible to look at each state as an isolated unit. Cooperation and
collaboration between both international and national actors is an important factor in
the fight against impunity which could facilitate linkages and create synergies for
pursuing suspected offenders. The principle of universal jurisdiction is only a small
pillar in this struggle. The experience of universal jurisdiction demonstrates that it
may give rise to complex legal, political and diplomatic questions.

Onecancertanl v speak of a ‘rise and f aitsl’ of wu
peakin 1998 with the arrest of Augusto Pinochet in London, and the fall coming with

the amendments of Belgium’'s universal juri
amendmente f Spain’s wuniversal jurisdiction r ec(

princi pl e’-primdrig gsiameansof rearitime states to assert jurisdiction

over piracy- there has been a gradual expansion of itserdrtb encompass other
heinousact, such as war crimes, genocide and torture. The expansion has had
unavoidable implications for a range of other long established concepts of
international law, such as state sovereignty, equality of states and/or immunities. The
principle of state soveignty has been throughohtistory, and still continues to be,

one of the major barriers on the effective exercise of universal jurisdiction. Hence,
even if It is a ‘sensitive’ matter, strik

well as other limitingorinciples of international law, is the only way forward.

Where there is no prospect for criminal trials being undertaken in the state(s) directly
affected by the crimes, or in situations falling outside of the jurisdiction of the ICC,
the exercise of umersal jurisdiction may offer the only prospect for holding
perpetrators accountable. What is more, the assertion of jurisdiction by a foreign court
may stipulate to public debate and aeramination of domestic immunities or
amnesties in the territoriatate>®® Undoubtedly, for some states this may be a
reactive posture to protect vested interests under tak @f national sovereignty.
However for anincreasingnumber of states it appears to arise out of concern for the
viability of a sustainable rulef law system. Even though one thinks that after having

analyzed the principle of universal jurisdiction and searched for some sort of

%9 Such domestic debates where e.g. triggered by thekwelWn proceedings in third states against,
interalia, Augusto Pinochet or Hissene Habr é.
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clarification on the topic it might become clearer, but it is usually so when dealing
with universal jurisdiction that itaises more questions than it answers. It is for this
fact that the principle wilcontinue to form a significant component of an overall
global strategy to combat impunity and evolve further within international law.
Moreover, clarifications, continuoumprovements and discussion are necessary to
achieve the objective of a properly functional principle. This thesis hopefully added

some.

The purpose of the principle of universal jurisdiction is to avoid loopholes in the
prosecution of core internationatrimes. Although the principle seems well
established both in conventional and customary internatiama (as described in

Chapter Ill and partially within Chapter J\its application remains controversial and

complex and according to the analysis undema parties to the multilateral
conventions obligate themselves O0thmspriesec
humani .3°¢lowever, thedgap between the existence of the principle and its
application still remains quite wide. This is due to vasifactors as described within

this thesis. Therefore when applying the principleuaiversal jurisdiction,four

factors fiould be considered. These factors are among others;

a) Universal jurisdiction may only be exercised and applied over the most

serious iternational crimes;

b) Universal jurisdiction is supplemental to other jurisdictional bases that
have a stronger link to the crimsuch as territorial jurisdiction or national
jurisdiction. In the eventhe state where the crinmcurred or the state of
nationalty of the alleged perpetrator the stge of nationality of the victim is
able to prosecute the criniie question, universal juriction should not be

exercised;

c) Any state having custody over an alleged perpetrator, before exercising
universal jurigliction, should consult the state where the crime occurred and
the state of nationality of the person concerned to determine whether either

state is preparing to prosecute the alleged perpetrator. The custodial state

*1% |n addition, state noparties have the jurisdictional right to prosecute such offenders of serious
crimes, as supported by the adoption of those conventions by international organizations, as well as by
developments in international criminal law and ¢ihnga omnesndjus cogenslodrines.
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should extradite the person concerneeither of those states for prosecution
if requested. If those states are unable or unwilling to exercise their
jurisdiction over the crime in question, the custodial state may prociled w

its universal jurisdiction.

Hence it should never be exercisedaaprimary basis (only as a subsidiary to the
other jurisdictioml bases) if the forum state is genuinely able and willing to proceed
with the prosecution. Thus consensus principles on universal jurisdiction that
establishes ‘] ur i rdvide ruleo forarésolvipg comflicts ofi e s’
jurisdiction, hence minimizing the exposure to multiple prosecutions and denial of

justice, is of great importance.

d) Universal jurisdiction should never be considered in isolation from other
principles of intenational law but alway in accordance with accepted
international standards (both standatd® enhance itasage and that limits

scope and exercise).

The legitimacy and credibility of the univerggl principle depends upon its

consistent applicatiowith respect to other principles and rules of international law.

Despite several breakthroughs for universal jurisdiction in the past years, some
obstacles remain and prevent its full implementatiois. necessary to reach a shared
understanding on thgrinciple of universal jurisdiction in order to apply it properly
and avoid its selective application. It is therefore important to consider primarily, to
what kind of crimes universal jurisdiction applies and in this respect analyze their
definitional eements and legal basis, and secondly, consider its status within the
jurisdictional bases (its subsidiarity character). This thesis sought to remedy partially
on this shortfall or at least give some clarification on its exercise, such as; 1)
Obligatory natire (looking at the principles together); 2) Crimes (gravity threshold
looking at the basic elements of a crimgus cogens); 3)Jurisdictional conflicts
(subsidiarity)- Universal jurisdiction is an exceptional principle that has a special
character anghould only be applied as a last resort and complementary to other

jurisdictional bases.

The principle of universal jurisdiction is still evolving and it will continue to do so
and adapt to the changing nature of international law and the changing ofature

crimes. International cooperation is vital when considering a topic so big as
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international justice and the fight against impunity. The principle of universal
jurisdiction is just a small, but extremely important, part of the whole system.
Therefore, vinen analyzing the universality principle one cannot, and should not, look
at it in isolation. Although states have clearly stated that universal jurisdiction,
international criminal jurisdiction and the obligation to extradite or proseeute (
dedere aujudicare) are different legal institutions that should not be confusigd w
one another; it is the view of this author thiay are complementary institutions in

the effort to end impunity.

International cooperation between different jurisdictions magease the efficiency

and viability of launching criminal proceedings on the basis of universal jurisdiction.
The discussion and analysis in thigesison the pringple of universal jurisdiction
manifestthat it may give rise to complex legal, politicaldadiplomatic questions.
Nonetheless, where there is no prospect for criminal trials being undertaken in the
state(s) directly affected by the crimes (or in situations falling outside of the
jurisdiction of the ICC) the exercise of universal jurisdictionynudfer the only
prospect for holding perpetrators accountable. Accordingly, nowadays states are
becoming more aware of the fact that no safe haven should be allowed for
perpetrators of grave and severe offences. Greater clarification of the nature of the
crimes falling under the scope of universal jurisdiction was necessary hsswel

describing the constitueslements.

Certainly,universal jurisdiction is not the only way to fight serious crimes and deter
impunity; it is a part of a wider system thatnai to enhance the deterrent effect of
punitive measures. Universal jurisdiction should be exercised only where national
courts that could exercise jurisdiction on basis of territorialityaciive or passive
personality vere unable or unwilling to do son@ where international courts did not
have the jurisdiction to deal with the case). As wasrdsst and clarified in Chapter

V, the emerging idea of subsidiarity as a guiding principle within the lacuna of
jurisdictional bases andlaims of jurisdictionmight stipulate to a more coherent and

transparent usage of universal jurisdiction.
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Concluding Remarks

Universal jurisdiction has existed for hundreds of yeasas one hand, a jurisdictional
exemption unique to piracy on the other, the modern univdrsarisdiction
concerning itself primarily with human rights violations. One can certainly conclude
that there are not only diverse opinions on the principles scope and applicability but
in fact, also on its viabtly and justification withinmodern interational law.
Consequently, there is a need to reconcile the diverging positions on the universal

principle among states.

Nowadays, pragmatical, political and other legal considerations sometimes pose
obstacles to the exercise of universal jurisdictionivehsal jurisdction should be
exercised objeotely (in orde to ensure its norselectiveimplementation)and for

that reasoruniformity is needed, as well as harmonization with some terms and
concepts of international lawniorder to achieve an evemider acceptance of
universal jurisdiction. It is so, that only general and uniform pract@&n create a
basis for commomecognition of univesal jurisdiction as &inding rule of customary

international law.

Nevertheless, apart from these constrains @sed keep in mind that the principle of
universal jurisdiction an exceptionakule - is an important part of the international
criminal justice system, as well as its history which is constantly clarifying and

evolving.
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Summary

In a globalizingworld where states are increasingly interdependent, the exercise of
universal jurisdiction enables the inteipatll community to bring an end to, or at

least deter, the commission daérous crimes that harm human dignity. From the
princi pl e’ primdilg gsiannmeans @os states to assert jurisdiction over
piracy, there has been a gradual expansion of its content and scope to encompass
other heinous acts such as war crimes, crimes against humanity and genocide. As the
international criminal law aatinues to formulate, so do its principles; thus rendering

the universality principle an important status within modern international law.

At present, despite a wide acceptance of the principle of universal jurisdiction, it is
not applied homogeneously,mis its application implemented without difficulty, due

to its complex issues of legal and political natutbus remaining one of the most
confusing doctrines of modern international law. There is a wide range of views on
the principle, in particular st content, scope and implementation but all of these
different views hinder the substantial progress on the topic. This thesis argues that the
principle of universal jurisdiction is still transforming and various newly emerging
factors can be taken undemsideration in order to balance the principle and enhance

its usage.

The aim of the present study is three folded, namely, two issues are dealt with
pertainingto the nature and scope ahiversal jurisdiction and the third one in
connection to its applation and exercise. Primarily, universal jurisdiction should be
conceptually distinguished, but not isolated, from other acceptettigles of
international law, especiallghat of aut dedere aut judicargthe obligation to
extradite or prosecute). Secdpduniversal jurisdiction should be invoked only for
the most heinous crimes (characterized aguef cogensnature) that have been
universally condemned by the international community. Thirdly and finally, the thesis
seeks to locate the assertion of @msal jurisdiction within the modern jurisdictional
regime — thus playing a complementary roleand simultaneously balancing its

application with the principle of state sovereignty.

The dissertation is divided into three main parts which are furthedadhinto seven
chapters (including Introduction and Concl

deal with the nature and scope of universal jurisdiction by reexamining the
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jurisdictional framework that the universality principle is stemming froripwoeng

up with historical overview of the princi
survey into the core international crimes that attract the application of universal
jurisdiction and the values upon which those crimes infringe. Thereaftergainyin

into an effective implementation and enhancement of the usage of universal
jurisdiction wil!/l be provided. Lastl vy, pat
discuss certain limitations to the exercise and application of universal jurisdiction

where the weight of the thesis is rather on the theoretical aspect of universal

jurisdiction with a critical examination drawn out in the end.

I n Chapter 1 on “Juri sdi ct ampoutdine isRegi me
established of the various criminal igdictional bases accepted in international law

and demonstrated how exceptional the principle of universal jurisdiction is.
Moreover, the principle of state sovereignty is described ail atgued that the
fundamental meanindehind the concept of statsovereignty is gaing new
understanding in the twenfirst century in connection to the application of universal

jurisdiction.

Wit hin Chapter I 11 “Formati on and Il mpl i c
examination of the historical background of threngiple of universal jurisdiction is
undertaken- tracing its origins and main milestones; to modern application. The
descriptive components of universal jurisdiction and its legal status under
international law and case law inquiry are provided. Spetiahtion is given to the
relationship between universal jurisdiction and the principleaof dedere aut
judicare in order to manifest that these principles cannot be seen in isolation from
each other and it is maintained that these two principles awedlatted, yet distinct
principles, and should not be seen in isolation from each other but as alpanalle
deterring commission oheinous offences. It is concluded that the obligation to
extradite or prosecute strengthens the usage and exercise efsahiprisdiction;

hence rendering it an obligatory nature.

Crimes falling undethe exercise ofiniversal jurisdiction in modern international law

and their characteristics are the objectiywv
the Application ofUni ver s al Jurisdi ct ijusmdgenstadtuss hei nc
and consideration are brought up on how the concept ofr avi t y’ of crin

changedrom covering piratical acts, to include much more serious offences such as
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war crimes. A study into levant conventions, case law and academic debate shows
that he primary source for the application of universal jurisdiction is the gravity of
the crime- crimes that affect the international community as a whdleus allowing

for universal jurisdictiorto be applicable. Further, wéy emerging threats that might

be considered as falling under the umbrella of universal jurisdiction are mentioned.

Chapter V on the “The Il dea of Subsidiarit)
describes the newly emang idea of subsidiarity as a guiding principle in the

application of universal jurisdiction. The usage of subsidiarity in the exercise of
universal jurisdiction can be guided by the compatarity principle of the ICC, thus
employingthe complementaritprinciple as a model for the notion of subsidiarity in

the application of universal jurisdictiomhe Chapter concludebat the notion of
subsidiaritycan constitute a guiding criterion @r modality in the application of

universal jurisdiction within théacuna of jurisdictional bases, and simultaneously

avoiding misuse in its exeise and foster foreseeabilitf the universality principle

within the modern jurisdictional regiméccordingly, sibsidiarity criterion can, on

one hand, justify the exerciggé universal jurisdiction by stressing that neither the
territorial state nor the perpetrator’s ho
investigation. On the other hand, it can also justify-iarference by referring to it

as an unqualifiedute of priority for the affected states.

Finally, wi t hin Chapter VI “Towar d a Mo
Jurisdiction” considerations are made on
the scope and application of universal jurisdiction, suchoagerns that arise in

relation to political abuse or otherwise imprudent exercise of universal jurisdiction;
concerns related to international relations; the principle of equality among sovereigns;

and the fairness of criminal proceedings. Improving iratomal judicial cooperation

and national cooperation (consistent with their international obligations and national
practice) and provide all means of support to each other, including mutual legal
assistance to ensure the expedient and effective invéstigand prosecution of

individuals responsible for grave crimes, would consolidate the application of

universal jurisdiction.
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Abstract

Key words: universal jurisdiction, universality principle, state sovereignts
cogens international crime,aut dedere aut judicarecomplementarity principle,

International Criminal Court, subsidiarity

The present study describes the nature, scope and application of universal jurisdiction
as an important tool against impunity inamational criminal law, in a straight
forward manner, where inquiry into the recent developments of universal jurisdiction
is undertaken. Forthwith, the formation of the principle of universal jurisdiction
especially its practical applicationmust beguided by international consensus, not
through advocacy action of states with short term and narrow objectives. The thesis
seeks to identify and observe how far the law of universal jurisdiction has actually
evolved and how far we should expect it to eealv the near future, considering its
restrains and challenges. It is argued that the concept of state sovereignty, which
constitutes the greatest impediment on the exercise of universal jurisdiction, has seen
various changes to its fundamentals elementbe 21st Century. The aim is to look

at the universality principle, not as an isolated part, but as part of a broader
framework in modern international law and thus special attention is given to the
relationship between universal jurisdiction and thengple of aut dedere aut
judicare. These principles are interrelated, yet distinct, parallels in deterring
commission of the most heinous offences of international concern and should be
studied together. In addition, the recently emerging notion of sab$ydin the
context of universal jurisdiction is introduced; hence using subsidiarity as a modality
to enhance the exercise and foreseeability in the application of universal jurisdiction

within the modern jurisdictional regime.
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Anotace(Czech)

Kll2ov 8§ a«lnowear zal ni jurisdi kce, unjusver zaln
cogens,me z i nar odaut dedede cadtijudicareprincip komplementarity,

Me z iordanri trestni soud, subsidiarity

Pfedkl adanéd prace se zamdéikjce makpr indcitp o

beztrestnosti v mezinarodnim trestnim prav
na zakl adé aktudl niho wvyvoj e zadsady. Vo«
univerzality, hl avné jeho pr akonseozZe, upl at.i
ni koliv obhajobou statd s kratkodobymi a
prozkoumat, do jaké miry se univerzalni j
|l ze pfedpokl adat, Ze se Vv Dblizké budouchn
omezdjm nor mam, zejména principu statni su
tato prace konstatuje, Ze pojem statni suv
zméni | sV UUj Vyznam. HIl avnim cilem pfedkl
uni verizadinkceuv souvislosti a souladu s ji
ZvlI 4Stni pozornost se vénuje vztahu mezi L
aut judicare. Tyto dva principy jsou vzaje
musi bywanyo sjuazkoo par alely urcené k zastave
mezinarodni ho z4&aj mu. Na z&aveér se dizertac:
souvislosti S univerzalni jurisdikeci. Prot
jako modality prou pl at néni univerzalni jurisdi kce

zvysSeni pfedvidatel nosti pfFi vykonu uni v

jurisdikénich rezi ma.
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