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Where Is Guantanamo? 

Where Is Guantanamo? I 831 

Amy Kaplan 

I think Guantanamo, everyone agrees, is an animal, there is no other like it.1 
- Ruth Bader Ginsburg 

Strictly speaking, the written accent on the second syllable (Guantanamo) is required to 
indicate the proper Spanish pronunciation. To Americans this is unnecessary. In the half 

century of United States occupancy, the accent has disappeared. Guantanamo Bay is in 
effect a bit of American territory, and so it will probably remain as long as we have a Navy, 
for we have a lease in perpetuity to this Naval Reservation and it is inconceivable that we 
would abandon it.2 

- The History of Guantanamo Bay, 1953 

January 2002, the first shackled and hooded men from Afghanistan 
were incarcerated behind barbed wire at the U.S. Naval Station, 
Guantanamo Bay, Cuba. In April 2004, when the case challenging the 

legality of their detention was argued before the U.S. Supreme Court, 
Guantanamo still appeared to many as a strange aberration, as an "animal," 
with "no other like it," as Justice Ginsburg stated. Descriptions of Guantanamo 
as a lawless zone enhanced this image of its exceptional status: a legal black 
hole, a legal limbo, a prison beyond the law, a "permanent United States penal 
colony floating in another world."3 Yet since the revelations of prisoner abuse 
at Abu Ghraib in Iraq and the leak of the Washington "torture memos," it has 
become increasingly clear that, more than an anomaly, Guantanamo repre- 
sents the start of the "road to Abu Ghraib," one island in a global penal archi- 

pelago, where the United States indefinitely detains, secretly transports, and 
tortures uncounted prisoners from all over the world.4 As a rallying cry against 
human rights abuses in the U.S. "war on terror," Guantanamo has come to 

embody what Amnesty International calls a "gulag for our times."5 
The global dimensions of Guantanamo cannot be understood separately 

from its seemingly bizarre location in Cuba. Prisoners captured in Afghani- 
stan and around the world were transported here, to a country quite close 

geographically, yet far politically, from the United States, a country with which 
the United States has no diplomatic relations. Guantanamo occupies a transi- 
tional political space, where a prison housed in a communist nation against 
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whom the U.S. is still fighting the cold war has become an epicenter for the 
new "war on terror." It also occupies a liminal national space, in, yet not within, 
Cuba, but at the same time a "bit of American territory," as the 1953 history 
of the naval base proclaimed. Guantanamo is not clearly under the sover- 

eignty of either nation, nor seemingly subject to national or international law. 
Where in the world is Guantanamo? 

Guantanamo lies at the heart of the American Empire, a dominion at once 
rooted in specific locales and dispersed unevenly all over the world. The United 
States first acquired the land around Guantanamo Bay in 1 898, when it occu- 

pied Cuba in the aftermath of the Spanish-American War. At a critical histori- 
cal juncture, the United States reached the limits of its expansion westward 
and southward into lands violently dispossessed from Indians and Mexicans. 

During the height of the global "Age of Empire," the year 1898 launched the 
United States onto the world stage as an imperial force in the Caribbean and 
the Pacific.6 Ever since, Guantanamo has played a strategic role in the chang- 
ing exercise of U.S. power in the region, as a coaling station, a naval base, a 
cold war outpost, and a detention center for unwanted refugees.7 The use of 
Guantanamo as a prison camp today demands to be understood in the con- 
text of its historical location. Its legal - or lawless - status has a logic grounded 
in imperialism, whereby coercive state power has been routinely mobilized 

beyond the sovereignty of national territory and outside the rule of law. Un- 

derstanding this history can help us decipher how Guantanamo has become 
critical to the working of empire today. Thus to ask about the location of 
Guantanamo is to ask: where in the world is the United States? 

Given this history, it is not surprising that Guantanamo has become a sub- 

ject for international debate at the same time that the idea of the American 

Empire has gained credence across the U.S. political spectrum.8 Until recently, 
the notion of American imperialism was considered a contradiction in terms, 
an accusation hurled only by left-wing critics. Indeed the denial of imperial- 
ism still fuels a vision of America as an exceptional nation, one interested in 

spreading universal values, not in conquest and domination. Yet, since Sep- 
tember 1 1 , 200 1 , neoconservative and liberal interventionists have openly 
embraced the vision of an ascendant American Empire policing and trans- 

forming the world around it through military and political might and eco- 
nomic and cultural power.9 Other commentators of different political per- 
spectives have viewed the United States as an overstretched empire in chaotic 
decline.10 Many have tried to understand the difference between earlier impe- 
rial formations based on a nations territorial conquest and annexation and 

today's more dispersed forms of globalized power unanchored in particular 
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territorial domains. Some advocates for empire today have in fact turned to 
the history of U.S. imperialism at the turn of the last century as a model for 
the present.11 

The question of empire has rarely entered the important legal debates about 
the prison camp at Guantanamo, debates about the balance between national 

security and civil liberties, the rights of the prisoners, the extent of U.S. legal 
jurisdiction, the domain of international law, and the thorny question of na- 
tional sovereignty.12 While Guantanamo's history occasionally provides back- 

ground for these deliberations, it has remained largely absent from the discus- 
sion of Guantanamo as a legal dilemma. This American Quarterly volume on 

"Legal Borderlands" provides the opportunity to bring together the concerns 
of legal scholars with civil liberties and human rights and those of American 
studies scholars with the history and culture of imperialism, precisely because 
it is a phenomenon that does not simply inform foreign policy abroad but, 
rather, intimately shapes the contours of U.S. national identity.13 Guantanamo 
lies at the intersection of these two inquiries. 

In this essay, I argue that the legal space of Guantanamo today has been 

shaped and remains haunted by its imperial history. This complex history 
helps to explain how Guantanamo has become an ambiguous space both in- 
side and outside different legal systems. Guantanamo's geographic and his- 
torical location provides the legal and political groundwork for the current 
violent penal regime. The first three sections of the essay show that the politi- 
cal, social, and constitutional legacies of U.S. imperialism inform key con- 

temporary debates about Guantanamo: the question of national sovereignty, 
the codification of the prisoners as "enemy combatants," and the ambiguity 
about whether the U.S. Constitution holds sway there. 

The essay then turns to the 2004 Supreme Court decision in Rasul v. Bush, 
which seems to answer one question about where Guantanamo is as a juridical 
space. The Court ruled that the federal courts do have jurisdiction over the 
U.S. naval base, and that the prisoners therefore should have access to the 
courts to challenge the legality of their detention. The justices were not only 
interested in restraining executive power to bring Guantanamo within the 
rule of domestic law; they also showed concern with the scope of U.S. power 
in the world and the extent to which the judiciary should accompany or limit 
U.S. military rule abroad. In a close reading of the Supreme Courts decision 
and dissent, I argue that the logic and rhetoric of Rasul v. Bush rely on and 

perpetuate the imperial history the Court also elides. In concert with its other 
recent decisions about civil liberties and national security, the Court, in this 
decision about Guantanamo, is contributing to the global expansion of U.S. 
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power by reworking the earlier history of imperialism. Its legal decisions re- 

spond to the changing demands of empire by creating new categories of per- 
sons before the law that extend far beyond Guantanamo Bay, Cuba. 

The Imperial Legacy of Limited Sovereignty 

The most outrageous claim of the Bush administration about Guantanamo 
continues to be that the Republic of Cuba has "ultimate sovereignty" over this 

territory, that therefore neither the Constitution nor U.S. obligations to inter- 
national treaties apply, and, as a result, that the prisoners at Guantanamo have 
no rights.14 Nor, according to this argument, do Cuban laws hold sway there. 
In other words, because the U.S. lacks formal sovereignty, it can do whatever it 
wants there, and the military can act with impunity to brutally control every 
aspect of the prisoners' lives. While this legal groundwork was carefully pre- 
pared by the Justice Departments legal counsel at the end of 2001, the dis- 
avowal of sovereignty over a territory nonetheless controlled by the United 
States has a long history and was key to U.S. imperial strategy of more than a 

century ago. 
Guantanamo Bay had been a strategic colonial site since the arrival of the 

Spanish in the fifteenth century. On the southeastern tip of Cuba, it served as 
a portal for the trade of enslaved Africans, and in the nineteenth century, 
Caimanera, one of its port cities, became the end point for the railroad that 

transported sugar and molasses from the plantations of the region to be ex- 

ported abroad. In 1895, when the Cubans launched their third war for inde- 

pendence against centuries of Spanish rule, the uprising began in the Oriente 

province, where revolutionary leaders Jose Marti and General Maximo Gomez 
landed at a beach near Guantanamo Bay. 

In 1898, backed by popular enthusiasm at home, the United States inter- 
vened against Spain to aid the anticolonial struggle of Cuba Libre. At the 
outset of the war, U.S. Marines landed at Guantanamo Bay, where they fought 
a key battle and remained ensconced after the end of the three-month war. 
Touted as a war of liberation to rescue the Cubans from a brutal Old World 

empire, the Spanish-American War secured U.S. control over the remnants of 

Spanish colonialism in the Caribbean and the Pacific. The swift victory against 
Spain ended in U.S. reluctance to accept the national independence of Cuba, 
or that of any of the other territories ceded by Spain. While the United States 

fought to annex the Philippines in a vicious three-year war against Filipino 
nationalists and turned Puerto Rico and Guam into territorial possessions, the 
United States occupied Cuba with the professed goal of ceding to Cuban self- 
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Figure 1. 

U.S. Marines raising the American flag. 
"Hoisting the flag at Guantanamo, June 1 2, 
1898," photograph by Edward H. Hart. 
Detroit Publishing Company. Courtesy of 
Library of Congress. 

government. Yet after three years of mili- 
tary occupation, Washington agreed to 
withdraw its troops only after forcing a 
sweeping amendment it wrote onto the new 
republic's constitution. 

The Platt Amendment reserved to the United States the right to intervene 
in Cuba militarily and to control its economy and its relations with other 
countries.15 It also guaranteed the lease or purchase of coaling and naval sta- 
tions, a provision that would lead to leasing Guantanamo Bay in 1903. The 
Platt Amendment legislated U.S. domination of the new republic, as its lan- 
guage perpetuated the paternalistic narrative of rescue. The amendment de- 
creed that "the United States may exercise the right to intervene for the preser- 
vation of Cuban independence."16 This formulation renders the U.S. military 
intervention, rather than Cuban self-government, as a "right." In this logic of 
equating intervention with protection, Cuba's independence becomes depen- 
dent on the U.S. right to violate its autonomy. Article VII of the amendment 
guaranteed that the Cuban government would lease or sell lands necessary for 
coaling or naval stations in order "to enable the United States to maintain the 
independence of Cuba."17 In other words, for the United States to protect 
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Cuban independence, the new government of Cuba had no choice but to 

accept measures that drastically curtailed that liberty. As military governor 
Leonard Wood wrote to President Theodore Roosevelt, "There is, of course, 
little or no independence left Cuba under the Platt Amendment."18 

After the United States intervened militarily several times in the early twen- 
tieth century, with Cuba drawn solidly into the economic and political orbit 
of the United States, the two parties abrogated the Platt Amendment in 1934. 
At the same time, they extended the lease for Guantanamo in perpetuity, that 
is, until both parties agreed to cancel it, or "so long as the United States of 
America shall not abandon the said naval station."19 The United States could 

stay as long as it wanted, regardless of the desires of the Cubans. The language 
of the treaty places the United States in the active position of agent with the 

prerogative to stay or leave, and Cuba in the passive role of accepting either 

occupation or abandonment. Indeed, after the revolution of 1 959, Fidel Castro 
tried unsuccessfully to revoke the lease, but he succeeded only in cutting off 
the water supply and surrounding the base with cactus fields. The U.S. trea- 

sury still sends a check each year of $4,085 for "leasing" the land that the 
Cuban government doesn't cash, because it demands that the United States 
cease the occupation of its territory. According to the Cuban government, 
Guantanamo Bay continues to be an illegitimately occupied territory. 

Most of today's legal arguments about Guantanamo have hinged on the 

interpretation of the 1903 lease, which reads: "While on the one hand the 
United States recognizes the continuance of the ultimate sovereignty of the 

Republic of Cuba over the above described areas of land and water, on the 
other hand the Republic of Cuba consents that during the period of the occu- 

pation by the United States of said areas under the terms of this agreement the 
United States shall exercise complete jurisdiction and control over and within 
said areas."20 The language of the lease expresses a hierarchy between recogni- 
tion and consent, rendering Cuban sovereignty over Guantanamo Bay con- 

tingent on the acknowledgment of the United States, in exchange for which 
Cuba agrees to cede sovereignty over part of the territory it never controlled. 
The Republic of Cuba had no option but to agree to terms that had already 
been dictated prior to its independence, terms which founded and under- 
mined its sovereignty as a nation.21 Although the lease refers to the control of 

territory, the phrase "the continuance of ultimate sovereignty," key to the 

government's argument today, implies a strange temporality. "Continuance" 
is at odds with the fact that Cuba had not yet achieved sovereignty as a nation 
because it emerged directly from its status as a Spanish colony into the mili- 

tary occupation of the United States. "Ultimate sovereignty" refers to a condi- 

This content downloaded from 195.113.7.139 on Wed, 28 May 2014 07:16:58 AM
All use subject to JSTOR Terms and Conditions

http://www.jstor.org/page/info/about/policies/terms.jsp


Where Is Guantanamo? I 837 

tion that never quite existed in the past, yet is assured continuity into some 

unspecified future. Thus as a territory held by the United States in perpetuity, 
over which sovereignty is indefinitely deferred, the temporal dimensions of 
Guantanamo s location make it a chillingly appropriate place for the indefi- 
nite detention of unnamed enemies in what the administration calls a per- 
petual war against terror. 

The lease and the attribution of limited sovereignty, which the Platt Amend- 
ment exemplifies, formed - and continue to form - an effective technology 
of imperial rule. The United States was following an established practice of 
other empires at the turn of the twentieth century, as annexation with high 
administrative costs became less attractive to colonial regimes around the 
world.22 In practice, a lease, as opposed to outright annexation, allowed for 

greater maneuverability of imperial powers, in part because it enhanced their 

immunity from political and legal accountability to all forms of governance, 
both in the colony and the metropolis. 

The lease of Guantanamo Bay in 1903 also reflected the reigning U.S. 

imperial strategy and ideology of the "New Empire" as voiced by prominent 
figures such as Alfred Thayer Mahan and Theodore Roosevelt.23 Both advo- 
cated building a strong navy to support U.S. economic and political expan- 
sion around the world, unfettered by the burden of annexing territories with 

populations to govern. In 1902, Mahan recognized that "it would be difficult 
to exaggerate the value of Guantanamo, only fifty miles from Santiago de 
Cuba, to the American fleet off the latter port, which otherwise had to coal in 
the open, or depend upon a base many hundred miles away."24 According to 
Mahan, such stations facilitated the mobility of an empire that would foster 
economic expansion, through military and political domination. Indeed the 

key strategic value of Guantanamo Bay for most of the century was not only 
the control of Cuba, but also its access to the rest of the Caribbean, Central 
and South America, and the Panama Canal Zone, whose "treaty" was negoti- 
ated at gunpoint in the same period.25 Guantanamo was viewed as a stepping- 
stone to Latin America and across the Pacific, and it was deployed as a launch- 

ing pad for military interventions in Cuba, the Dominican Republic, Nicaragua, 
and Guatemala throughout the twentieth century. 

Thus the "legal black hole" of Guantanamo did not appear suddenly after 

September 11, 2001, but is filled with a long imperial history.26 The 

government's argument that the United States lacks sovereignty over the terri- 

tory of Guantanamo has long facilitated rather than limited the actual imple- 
mentation of sovereign power in the region. In Rasul v. Bush, the Court dis- 
missed what Justice Souter called the vague "metaphysics of ultimate 
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sovereignty" in favor of the prisoners' claims that the United States has in 

practice exercised total control and jurisdiction over the base for a century.27 
Yet the Courts decision still leaves open the question of national sovereignty, 
and while it supports the prisoners' claim that divorces jurisdiction from sov- 

ereignty over territory, this same open-endedness seems to abet a different 
kind of sovereignty, the executive power to dictate the violent terms of gover- 
nance over the lives of the prisoners there. 

The Racialized Legacy of the Colonial Outpost 

In establishing Guantanamo as a space removed from the reach of U.S. do- 
mestic law, the administration has concomitantly created the category of "en- 

emy combatants" to deny the prisoners the protections and rights of interna- 
tional law and the Geneva conventions, which they would have as prisoners of 
war. Secretary of Defense Rumsfeld declared the prisoners to be the "most 

dangerous, best- trained, vicious killers on the face of the earth."28 While such 
statements conjure threatening racist stereotypes of Muslim terrorists as "bad 

guys" and "evil-doers," the prisoners' presence at the U.S. naval base at 
Guantanamo has also accrued a history of racialized images from the legacy of 
U.S. intervention in the Caribbean. 

Although Guantanamo was never formally a U.S. colony, the social space 
of the base has long resembled a colonial outpost. Until the Cuban revolution, 
the base served as a contact zone of sorts, a site of uneven colonial exchanges 
between Cubans and Americans, as Cubans entered the base as laborers through 
a highly regulated passport system, and U.S. sailors used the neighboring towns 
as an exotic playground for prostitution, drinking, and gambling.29 In the 
1930s through the 1950s, journalists and travelers described the naval station 

through colonialist discourse as a transplanted Little America and often con- 
trasted its hygienic, well-ordered housing with the reportedly "primitive" and 

squalid, impoverished conditions of the neighboring Cuban villages. After the 
revolution, the base became a self-enclosed enclave, where most of the Cuban 
laborers were replaced with Jamaican and Filipino laborers contracted to work 
there. The image of the base as small town America, however, continues to 
circulate today, replete with bowling alleys, video rental shops, golf courses, 
and McDonald's restaurants. The naval commander has been quoted as refer- 

ring to the base as "Mayberry RFD with bad neighbors."30 It is unclear which 
bad neighbors he was referring to - the Cubans kept out by barbed wire fences 
and military guards or the prisoners encaged by barbed wire inside the base. 
With unintended irony, a defense department publication elaborated on the 
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meaning of "Mayberry," the town in television's Andy Griffith Show of the 
1960s. "Like Mayberry, Guantanamo Bay has virtually no crime."31 

The current prisoners were not the first to be held in cages in the middle of 

"Mayberry." In the last decade of the twentieth century, the role of the naval 
base at Guantanamo changed dramatically: from a way station for the global 
reach of military might outward, it became a site of detention camps for block- 

ing Haitian and Cuban refugees from entering the United States. Thus, an- 
other trajectory that leads to the camps of Guantanamo today is the long 
history of U.S. imperial relations with Haiti, a nation it occupied from 1915 
to 1934. After a military coup ousted Jean-Bertrand Aristide in 1991, tens of 
thousands of Haitians sought political asylum in the United States, a status 
the United States had long refused. The coast guard took the unprecedented 
step of intercepting Haitians on the high seas, and when, under international 

pressure, the United States stopped repatriating them to the repressive regime 
at home, they were taken to the base at Guantanamo for "processing," where 

they were denied any rights to appeal for asylum. Many were held up to three 

years in makeshift barbed wire camps, exposed to heat and rain in spaces in- 
fested with rats and scorpions, with inadequate water supplies and sanitary 
facilities.32 Furthermore, a separate camp was built for those who, through 
forced testing, were found to carry HIV, where they received inadequate medical 
care and where medicine was often used coercively; their health rapidly dete- 
riorated.33 The rationale for detaining the Haitians relied on racist hysteria 
that imagined Haiti as the source of the AIDS virus and Haitians as the bear- 
ers of contaminated blood. Newspaper articles and speeches in Congress envi- 
sioned hordes of Haitians invading Florida, as though they themselves were 
the viruses they were purported to carry. This assumption that Haitian bodies 
carried disease has a long history as well. From the Haitian Revolution that 

began in 1 79 1 , black Haitian bodies were viewed from the north as bearing 
the contagion of black rebellion that could "infect" slaves in other countries 
and colonies. 

In 1994, Washington constructed another tent city surrounded by barbed 
wire to detain almost thirty thousand Cubans who were attempting to reach 
the United States by sea. "Miserable conditions led some Cuban detainees to 

attempt suicide. Their numerous uprisings were met by U.S. troops in riot 

gear with fixed bayonets."34 The Cubans were trapped in a cold war night- 
mare. Whereas Cubans fleeing from the communist regime long held privi- 
leged status as political refugees, the United States viewed these Cubans, whom 
Castro had released during an economic crisis, as criminals to repatriate. When 
the detention camps were shut down in 1995, most of those detained were 
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allowed into the United States, though many were repatriated or sent to third 
countries. A legacy of Guantanamo s unclear sovereignty, Haitians in the United 
States who were born in detention there remain "effectively stateless, since the 

camp authorities would not give them U.S. birth certificates and Haiti has not 
extended citizenship rights to them either."35 

It is striking that the current prisoners at Guantanamo, purportedly the 
most dangerous terrorists in the world, have been brought to the geographic 
threshold of the United States as though they were aspiring immigrants or 
would-be refugees who have to be kept out forcibly. If the naval base can still 
be viewed as a colonial outpost, it is a colony devoid of local inhabitants, and 
the colonized "others" now comprise a transnational population from forty 
nations, captured in many places besides Afghanistan, including Pakistan, 
Bosnia, Turkey, Germany, and Gambia and untold other places around the 
world. Although the government has lumped them together as terrorists, al 

Qaeda members, and Islamic extremists, their identities are enormously var- 
ied. They speak as many as seventeen different languages; many are immi- 

grants or the children of immigrants to different nations around the world.36 
The current prisoners not only first literally inhabited the camps built for 

the Haitian and Cuban refugees, but they also continue to inhabit the racialized 

images that accrued over the century in the imperial outpost of Guantanamo: 

images of shackled slaves, infected bodies, revolutionary subjects, and unde- 
sirable immigrants. The prisoners fill the vacated space of colonized subjects, 
in which terrorism is imagined as an infectious disease of racialized bodies in 
need of quarantine. The category of "enemy combatants" effaces all differ- 
ences among the detainees and also draws on these older imperial codes. The 

image of the "enemy combatant" also draws on the conflation increasingly 
made of immigrants and terrorists, at a time when the Immigration and Natu- 
ralization Service (INS) has become part of the Department of Homeland 

Security, immigrants are detained without legal recourse, and there is an "in- 
creased intermingling of immigration law enforcement and criminal law po- 
licing."37 Thus "enemy combatant" is a racialized category, not only because 
of rampant racism toward Arabs and Muslims, but also because of this history. 
Stereotypes of the colonized, immigrants, refugees, aliens, criminals, and revo- 
lutionaries are intertwined with those of terrorists and identified with racially 
marked bodies in an imperial system that not only colonizes spaces outside 
U.S. territories but also regulates the entry of people migrating across the 
borders of the United States. 

The Haitians and Cubans in Guantanamo protested their detention through 
hunger strikes, riots, and legal suits. While they succeeded in shutting down 
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the camps, the government ultimately refused to concede them any constitu- 
tional rights, and the courts never definitely ruled on this issue. In response to 
litigation brought by Haitian refugees, two circuit courts divided over whether 
the Bill of Rights applied to noncitizens there.38 Legally, the justification for 
detaining Haitians and Cubans without constitutional or international rights 
at Guantanamo was the same one used by the government today, involving 
the absence of U.S. sovereignty. In 2001, the government's choice of 
Guantanamo relied in part on the 1995 decision by the Eleventh Circuit Court 
of Appeals that "Cuban and Haitian migrants have no First Amendment or 
Fifth Amendment rights which they can assert."39 The same decision ruled 
that international human rights treaties "bind the government only when refu- 
gees are at or within the borders of the United States."40 Where then is 
Guantanamo, if not at the border of the United States? 

The Ambiguous Legacy of the Insular Cases 

The question of whether the U.S. Constitution holds sway in Guantanamo 
remains unresolved by the Supreme Court in Rasulv. Bush. Save for a mention 
in a footnote, the Court carefully avoided the question of whether noncitizens 
in Guantanamo Bay have access to constitutional protections and rights. This 
indeterminacy about the extraterritorial reach of the Constitution has long 
accompanied the expansion of U.S. rule beyond its national borders. 

At the turn of the last century, the legal debate about imperialism revolved 
around the question of whether the "Constitution follows the flag" into the 
new territories taken from Spain and the recently annexed territory of Hawai'i.41 
At stake in this question, which resonates today, was whether the nation could 
remain a republic if it ruled over lands and peoples governed by laws not 
subject to its Constitution. In a series of decisions that came to be known as 
the Insular Cases (1902-1922), the Court answered that question ambigu- 
ously: it decided that parts of the Constitution followed the flag, sometimes, 
and in certain contexts.42 In the best-known case, Dowries v. BidwelL, which 
concerned whether the uniform clause of the Constitution applied to Puerto 
Rico, the Court created the new category of "the unincorporated territory," a 
territory not annexed for the ultimate purpose of statehood. The decision 
deemed Puerto Rico "foreign to the United States in a domestic sense," a 
space "belonging to" but "not a part of the United States," whose inhabitants 
were neither aliens nor citizens.43 In these liminal spaces, the Insular Cases 
allowed for a two-tiered, uneven application of the Constitution, claiming 
that some unspecified fundamental or substantive rights were binding in the 
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unincorporated territories. Yet there were no consistent guarantees of due pro- 
cess or the right to criminal and civil juries or full protection under the Four- 
teenth Amendment; in other words, there were no clear rights to be protected 
against unfair procedures. 

This differential application of the Constitution created the legal edifice 
for imperial rule. The designation of territory as neither quite foreign nor 
domestic was inseparable from a view of its inhabitants as neither capable of 

self-government nor civilized enough for U.S. citizenship. The Insular Cases 

legitimated a colonial space, inherently based on racism, to protect U.S. citi- 
zens from an acquired population that might belong to a race, "absolutely 
unfit to receive" the full responsibilities and protections of the Constitution.44 
In Dowries v. Bidwell, both the territory of Puerto Rico and its inhabitants 
were not therefore treated as part of an autonomous foreign nation, but they 
were left in "limbo," according to Chief Justice Melville Weston Fullers dis- 
sent. The "occult meaning" of the "unincorporated territory," he argued, gave 
Congress the unrestricted power to keep any newly acquired territory "like a 
disembodied shade in an intermediate state of ambiguous existence for an 
indefinite period."45 This language uncannily describes Guantanamo today, 
and the sense of the occult was echoed in Justice Souter s skepticism about the 

"metaphysics of ultimate sovereignty." The Insular Cases have never been over- 
ruled, even though the international scope of the Constitution has changed 
greatly in the twentieth century, for the most part expanding the constitu- 
tional rights of American citizens abroad rather than those of noncitizens. The 

imperial origins of these cases, which often remain unacknowledged, con- 
tinue to haunt their subsequent use as precedence in later cases throughout 
the twentieth century. 

Although Guantanamo Bay, Cuba, was never an "unincorporated territory," 
the two-tiered legacy of the Insular Cases helped construct the naval base there 
as an ambiguous legal space where the extent of constitutional rights remains 
indeterminate. While Rasuldoes not rely directly on the Insular Cases as pre- 
cedent, it indirectly evokes them in the sole footnote in the decision that ad- 
dresses the constitutionality of the detentions. Rasul ruled that the prisoners 
at Guantanamo have the right to challenge their detention in the federal courts 

according to a federal statute (28 U.S. Code Sec. 2241), not according to the 
Constitution. Yet, in note 15, the Court holds that the detainees might have 
constitutional rights they could assert in the United States, indicating that the 
detainees' allegations do provide a basis for a constitutional claim. The Court 
writes that these allegations, namely, "that, although they have engaged nei- 
ther in combat nor in acts of terrorism against the United States, they have 
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been held in Executive detention for more than two years in territory subject 
to the long-term, exclusive jurisdiction and control of the United States, with- 
out access to counsel and without being charged with any wrongdoing" do 

"unquestionably describe 'custody in violation of the Constitution or laws or 
treaties of the United States.'" By relegating this opinion to a footnote, how- 
ever, rather than incorporating it into the opinion, the Court leaves open the 

question of constitutional rights, an openness that has led to diametrically 
opposing positions on the part of the administration and advocates for the 

prisoners, and between judges in the federal courts. 
To trace the lineage of the Insular Cases in Rasul, we have to look further at 

this footnote. Justice Stevens follows this statement by referring to a compari- 
son with a 1990 case that took the opposite direction of denying constitu- 
tional protections abroad. In United States v. Verdugo-Urquidez, the Court held 
that the Fourth Amendment was not available to a suspected drug dealer, 
whose home was searched without warrant in Mexico, when he was captured 
by U.S. agents and brought to the United States for criminal indictment.46 
The Court in Verdugo-Urquidez drew on the precedent of the Insular Cases to 
hold that not all constitutional provisions pertain to U.S. governmental activ- 

ity in foreign territories. As in those cases, Chief Justice William Rehnquist's 
argument relied not only on the territorial scope of the Constitution but also 
the extent of its reach to noncitizens. Because the Fourth Amendment used 
the word "people," instead of "persons," he claimed, it refers to a narrower 

scope of "a class of persons who are part of a national community or who have 
otherwise developed sufficient connection with this country to be considered 

part of that community."47 He thus read a nationalist hierarchy of rights as 

already written into the language of the Bill of Rights, only some of which are 

applicable to the general category of "persons" who are not U.S. citizens. 
In Verdugo-Urquidez, Justice Anthony Kennedy wrote a concurring opin- 

ion, and it is to this opinion that Stevens specifically refers in the Rasul note. 

Kennedy rejected Rehnquist's distinction between "the people" and "persons," 
but he maintained a boundary between foreign and domestic territory: "The 
Constitution does not create, nor do general principles of law create, any ju- 
ridical relation between our country and some undefined, limitless class of 
noncitizens who are beyond our territory."48 Even though Kennedy insists on 
this division, he proceeds to cite precedents that blur these boundaries to ar- 

gue that the Constitution may still apply abroad in particular circumstances. 
He quotes Justice Harlan in Reid v. Covert (1953), a landmark case that in- 
volved the right of U.S. citizens abroad to a trial by jury: 
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The Insular Cases do stand for an important proposition, one which seems to me a wise and 

necessary gloss on our Constitution. The proposition is, of course, not that the Constitu- 
tion "does not apply" overseas, but that there are provisions in the Constitution which do 
not necessarily apply in all circumstances in every foreign place. . . . There is no rigid and 
abstract rule.49 

In 1990, Kennedy concludes from this reasoning that "just as the Constitu- 
tion in the Insular Cases did not require Congress to implement all constitu- 
tional guarantees in its territories because of their 'wholly dissimilar traditions 
and institutions,' the Constitution does not require U.S. agents to obtain a 
warrant when searching the foreign home of a nonresident alien." In pursuing 
this racially inflected differential logic, he argues that "the absence of local 

judges or magistrates available to issue warrants, the differing and perhaps 
unascertainable conceptions of reasonableness and privacy that prevail abroad, 
and the need to cooperate with foreign officials all indicate that the Fourth 
Amendment's warrant requirement should not apply in Mexico as it does in 
this country."50 With this reasoning, Kennedy concurred with the majority in 

denying that the Fourth Amendment should cross the border to Mexico to 

accompany the actions of U.S. agents. 
The import of this reference in Rasulis far from clear. Is the Court suggest- 

ing that the prisoners in Guantanamo may indeed have constitutional rights 
in contrast to the prisoner in Verdugo-Urquidez! Or is the Court evoking 
Kennedy's reasoning in sustaining both limits and flexibility to the extension 
of constitutional provisions? In Rasul> Kennedy concurred with the majority 
in favor of extending U.S. jurisdiction to the prisoners, but he wrote a sepa- 
rate opinion in order to uphold a dividing line between foreign and domestic 

territory as he did in Verdugo-Urquidez. His reasoning construed Guantanamo 
in the imperial language of the Insular Cases as "a place that belongs to the 
United States."51 By claiming that "Guantanamo Bay is in every practical re- 

spect a United States territory," as the basis for extending some rights to the 

prisoners, he implicitly insists that these rights do not necessarily apply to 
other locations under U.S. control. 

Neither Stevens nor Kennedy answers the question, where is 
Guantanamo? - whether it is located in foreign or a domestic space as far as 
the Constitution is concerned. For the legacy of the Insular Cases does not lie 

primarily in delimiting the extraterritorial scope of the Constitution. It lies 
more powerfully in legislating an ambiguity that gives the U.S. government 
great leeway in deciding whether, when, and which provisions of the Consti- 
tution may apply overseas, and indeed in determining what territories may be 
considered "foreign to the United States in a domestic sense." 
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Because of this historical ambiguity, the Insular Cases have been marshaled 
both for and against the prisoners. The Justice Department, in its motion to 
dismiss the prisoners' habeas corpus cases drew on the interpretation of the 
Insular Cases in Verdugo-Urquidez to argue that there is "nothing in the Su- 

preme Court's opinion in RasuF to undermine the conclusion "that aliens, 
such as petitioners, who are outside the sovereign territory of the United States 
and lack a sufficient connection to the United States may not assert rights 
under the Constitution."52 In January 2005, Federal District Judge Richard J. 
Leon accepted this argument that no "viable legal theory" accords rights to the 

prisoners, and he granted the government's motion to dismiss seven of the 

prisoners' habeas corpus cases.53 
Two weeks later, however, his counterpart, Federal District Judge Joyce Hens 

Green, came to the opposite conclusion and relied on the same footnote in 
Rasul to reveal an "implicit, if not express, mandate to uphold the existence of 
fundamental rights through the application of precedent from the Insular 
cases."54 Her decision went farther to declare illegal the Combatant Status 
Review Tribunals at Guantanamo conducted by the Department of Defense, 
and she held that the detainees should be treated as prisoners of war. With 
both decisions still under appeal at the time of this writing, the petitioners 
remain imprisoned with no change in their status, and the unanswered ques- 
tion may yet return to the Supreme Court to resolve its own ambiguity as to 
whether the Constitution follows the flag, not only to Guantanamo, but also 
to other extraterritorial sites under the control of the U.S. military. 

The Supreme Court's refusal to squarely rule on the constitutional status of 
Guantanamo is in part a product of the Insular Cases, which remain doctrinal 

precedent today. Gerald Neuman, in a brief for the petitioners, wrote that 
"the Insular Cases forged a compromise between the forces of constitutional- 
ism and the forces of empire by guaranteeing that the most fundamental con- 
stitutional rights would be honored wherever the U.S. rules as sovereign."55 
Judge Green's decision powerfully endorses this view. Yet history has shown 
that the Insular Cases resolved that conflict by forging a compromise in favor 
of empire. In not clearly deciding on whether the prisoners at Guantanamo 
have constitutional rights, the Supreme Court may have implicitly supported 
the executive's unrestricted power given to Congress by the Insular Cases, to 

keep any domain, "like a disembodied shade, in an intermediate state of am- 

biguous existence for an indefinite period." This ambiguity increases the range 
and mobility of the exercise of U.S. power abroad, and this uncertainty legiti- 
mates a crushing certainty of dominion over the lives of those imprisoned in 
Guantanamo and other locations around the world. 
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Imperial Spaces in Rasulv. Bush 

In Rasul v. Bush, the Court ruled that the federal courts do have jurisdiction 
over the U.S. naval base at Guantanamo "to determine the legality of the 
Executive's potentially indefinite detention of individuals who claim to be 

wholly innocent of wrongdoing." Therefore the Court deemed that the pris- 
oners should have access to the federal courts and the right to bring a petition 
for habeas corpus to challenge whether they are being unlawfully denied their 
freedom. This judicial check of excessive executive power is often narrated in 

spatial terms: the administration placed the prisoners outside the reach of the 
law in an extraterritorial domain where the courts were unavailable to them, 
and the Supreme Court decision brought Guantanamo - and executive au- 

thority - inside the rule of law and opened the doors of the federal court to 
the prisoners there. The trajectory of Rasul, however, can be seen to move in 
the opposite direction as well, not only to include the prisoners inside the 
realm of domestic law, but also to expand the realm of U.S. juridical domin- 
ion beyond its national borders. 

The Supreme Court ruling in Rasul perpetuates the imperial logic of the 
Insular Cases by contributing to the development of a two-tiered flexible legal 
system to serve the global reach of a U.S. military penal regime. Important as 
this decision may be as a curb on unbounded executive power, it is not a 
decision against empire. Indeed, the majority decision written by Justice Stevens 
and the dissent by Justice Scalia can be read as supporting two different juridi- 
cal modes of imperial rule. The Supreme Court ruling in Rasul does not di- 

rectly address the history of Guantanamo, except in its brief reference to the 
lease. Nonetheless, the language of both the decision and the dissent is suf- 
fused with imperial metaphors and references that evoke this absent history 
and implicitly place the Court rulings in an imperial genealogy. 

In carefully crafting the question before the Court, Stevens maps 
Guantanamo in the ambiguous space of the Insular Cases, as a location that is 
neither foreign nor domestic: 

These two cases present the narrow but important question whether United States courts 
lack jurisdiction to consider challenges to the legality of the detention of foreign nationals 
captured abroad in connection with hostilities and incarcerated at the Guantanamo Bay 
Naval Base, Cuba.56 

This formulation delineates four interrelated spaces. It opens with the domes- 
tic legal space of the U.S. courts and poses the question of their territorial 

jurisdiction as an absence, a "lack." It then moves to unnamed places "abroad," 
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where "foreign nationals" were captured, using phrases that can include any 
place in the world outside the United States. In contrast to this global arena of 

unspecified "hostilities," there is the confined space of incarceration at the 
Guantanamo Bay Naval Base, for which Cuba serves as mere backdrop. In 

dropping "the United States" from the name of the base, Stevens implicitly 
conflates "bay" and "base," as many do in common parlance, as though no 
distinction exists between a U.S. military installation and Cuban geography. 
Cuba then recedes into the background, divorced from the arena of foreign 
nations "abroad" while it also stands outside the United States. The majority 
opinion then proceeds to answer its own question with a double negative, that 
is, the U.S. courts do not lack jurisdiction. The question and answer, however, 
do not thereby remap Guantanamo as a space inside the law, but as an indefi- 
nite legal borderland between the domestic and the foreign.57 Even though 
the Court deems this as a space where the right to habeas corpus is equally 
available to noncitizens and citizens, the unresolved question of Guantanamo's 

legal status maintains the prisoners in a limbo between military rule and civil 

rights. 
Justice Stevens expresses his support of the principle of habeas corpus as a 

narrative of historical and territorial expansion. Stevens s rhetorical power stems 
from the sweeping scope of habeas corpus, as though it were the main agent in 
this drama, marching across time and space. He notes its "explicit recogni- 
tion" in the Constitution and the Judiciary Act of 1789, and traces the expan- 
sion of courts' power to review applications for habeas relief throughout U.S. 

history in war and peace from the Civil War to World War II, on U.S. soil and 
in "its insular possessions."58 In stressing its increasing inviolability over time, 
he does not note Lincoln's suspension of habeas corpus during the Civil War. 
However, he does refer to this possibility by quoting the Constitution, "which 
forbids suspension of '[t]he Privilege of the Writ of Habeas Corpus . . . unless 
when in Cases of Rebellion or Invasion the public Safety may require it."59 
These possible exceptions still shadow the space of Guantanamo, where the 

prisoners are figured both as rebels within and invaders from without, and 
where their imprisonment is represented by the administration as the protec- 
tion of public safety.60 

As if to shore up the principle of habeas corpus against its potential suspen- 
sion, Stevens quotes earlier cases to stress its "ancestry," which long precedes 
the founding of the nation, "a writ antecedent to statute, . . . throwing its root 

deep into the genius of our common law."61 Arising with the Magna Carta 
centuries ago, the Great Writs venerable "ancestry" receives more historical 

emphasis when Stevens quotes Justice Jackson in a dissenting opinion: "Ex- 
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ecutive imprisonment has been considered oppressive and lawless since John, 
at Runnymede, pledged that no free man should be imprisoned, dispossessed, 
outlawed, or exiled save by the judgment of his peers or by the law of the 
land."62 An unintended irony informs Stevens s narrative. The phrase habeas 

corpus, from the Latin "you shall have the body," refers to the act of actually 
bringing a person physically before a court or a judge to determine whether 
that person is being unlawfully denied his or her freedom. Yet the writ of 
habeas corpus itself becomes the protagonist in Steven's narrative, standing in 
for the bodies of the prisoners while the violence of their captivity and incar- 
ceration remains invisible throughout the case. 

To the venerable lineage of habeas corpus, Stevens joins its "extraordinary 
territorial ambit."63 To demonstrate this expansiveness, he includes Ellis Is- 
land, Guam, and the Philippines, but he refers primarily to examples from the 
British Empire. His examples range widely from Scotland and the Channel 
Islands to Jamaica, India, Kenya, and China, from 1759 through 1960. He 
stresses that the sovereign crown of England extended habeas corpus across its 
dominions: "At common law, courts exercised habeas jurisdiction" over "all 
other dominions under the sovereigns control."64 In addition, when he con- 
cludes that "application of the habeas statute to persons detained at the base is 
consistent with the historical reach of the writ of habeas corpus," this consis- 

tency relies primarily on the history of the British Empire.65 Although he avoids 
mention of the American Empire, its presence is implied by analogy: just as 
the United States inherits the "genius of our common law," it also inherits the 

imperial scope of the British Empires legal system. While Stevens rejects the 
administrations claim that Cuba's nominal sovereignty constitutes Guantanamo 
as a space outside the purview of habeas corpus, he does not thereby claim 
that the United States has sovereignty over Guantanamo. By historical anal- 

ogy, however, he renders Guantanamo as "a dominion under the sovereigns 
control." In Stevens s argument, the British Empire serves implicitly as a model 
for the expansion of U.S. law, while permitting an elision of the history of 
U.S. imperial rule as an aspect of law that bears on the present. Stephens thus 
maintains a view of American exceptionalism by defining the United States as 
a nation that embodies the values of liberty inherited from England but ab- 

jures its path of colonial conquest. 
In a scathing dissent, Justice Scalia explicitly rejects the analogies with the 

British Empire, while he offers his own version of the imperial role of the 

judicial branch. U.S. rule over Guantanamo, he argues, does not resemble the 
dominance of the British Empire: "All of the dominions in the cases the Court 
cites - and all of the territories Blackstone lists as dominions ... are the sover- 
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eign territory of the Crown: colonies, acquisitions and conquests, and so on. 
It is an enormous extension of the term to apply it to installations merely 
leased for a particular use from another nation that still retains ultimate sover- 

eignty."66 Divorcing U.S. actions in Guantanamo from the history of colonial 

conquest, Scalia accuses the Court of judicial imperialism and condemns "the 
unheralded expansion of federal-court jurisdiction."67 He declaims: "In aban- 

doning the venerable statutory line drawn in Eisentrager, the Court boldly 
extends the scope of the habeas statute to the four corners of the earth."68 
Thus, what Stevens maps as the narrow scope of the ruling, Scalia finds to 
have global proportions. He expresses outrage that the Court has blurred in- 
violable lines between aliens and citizens, between foreign and domestic terri- 

tory, and between the executive power to wage war and the judicial power of 
review. These are lines he claims the Supreme Court held as doctrinal prece- 
dence in Johnson v. Eisentrager, a 1950 decision about German "alien enemies" 
in World War II, "the position that United States citizens throughout the 
world may be entitled to habeas corpus rights . . . even while holding that 
aliens abroad did not have habeas corpus rights."69 Scalia envisions a different 
"territorial ambit" of habeas corpus - a concept he derides in the majority, 
one that protects the mobility of U.S. citizens around the world, while simul- 

taneously excluding aliens from its reach. 
Scalia excoriates Stevens for placing aliens and citizens on a continuum 

when Stevens concludes that if the habeas corpus statute applies to U.S. citi- 
zens at the base, then it should apply to aliens held in U.S. custody there.70 
Scalia criticizes the Court for not explaining how '"complete jurisdiction and 
control' without sovereignty causes an enclave to be part of the United States 
for purposes of its domestic laws."71 He emphasizes the word domestic several 
times to point out the danger of eroding the boundaries between home and 
abroad: "The habeas statute is (according to the Court) being applied domes- 

tically, to 'petitioners' custodians,' and the doctrine that statutes are presumed 
to have no extraterritorial effect simply has no application."72 For Scalia this 
erosion of boundaries leads to several nightmare scenarios. According to the 

logic of the majority, he argues, because "jurisdiction and control" obtained 

through a lease is no different in effect from "jurisdiction and control ac- 

quired by lawful force of arms, parts of Afghanistan and Iraq should logically 
be regarded as subject to our domestic laws."73 Thus, with the images of Abu 
Ghraib before the world's eyes, he imagines that any person subject to U.S. 

military rule would also have unfettered access to a hearing in the U.S. court, 
that the federal courts will entertain petitions from "around the world." While 
Scalia is primarily concerned that the courts will thereby tie the hands of the 
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executive s ability to wage war, he expresses the concomitant fear that the de- 
cision in Rasul v. Bush will spread domestic law to foreign spaces and give 
aliens the rights of citizens. 

Scalia is by no means an isolationist, but he does present a different model 
of empire from that of Stevens, one in which the executive power rules abroad 
unhindered by judicial checks, and a strict boundary similarly exists between 
domestic and foreign territories, and between citizens (who are governed by 
the Constitution) and aliens (who are ruled by the force of executive authority 
and its military arm). For him there is no compromise between the forces of 
constitutionalism and empire, for no conflict exists in the first place. 

If Scalia accuses the majority of extending domestic law to foreign places 
that should remain under military rule alone, his rhetorical overkill expresses 
anxiety about the opposite direction as well. He concludes with an image of 

lowering floodgates, as Guantanamo detainees, like unwanted Haitian refu- 

gees or illegal aliens, storm the courts of the ninety-four federal judicial dis- 
tricts. Worse than the image of the teeming hordes, these aliens would not 
break down the doors of the court; rather, they would work the system to 
"forum shop" for the most favorable conditions.74 Thus to Scalia, "judicial 
adventurism of the worst sort" threatens to expand domestic law outward 

beyond its proper limits and risks incorporating undesirable aliens inward in a 
"monstrous scheme in a time of war." While he means that the Court's deci- 
sion will unnecessarily tie the hands of the military leaders and the executive, 
the word "monstrous" also conjures the image of a grotesque body composed 
of threatening intermixtures: bodies of aliens and citizens, foreign and domes- 
tic spaces, and civil, martial, and international laws.75 

Scalia is reiterating a long-standing fear that imperial expansion will be 

accompanied by the invasion or incorporation of those unwanted aliens in- 

habiting conquered territories. In Dowries v. BidwelU for example, Justice Ed- 
ward Douglass White raised the specter that "millions of inhabitants of alien 

territory ... if acquired by treaty, can ... be immediately and irrevocably 
incorporated in the United States and the whole structure of the government 
overthrown."76 Scalias critique combines fantasy with reality in the sense that 
an expanded legal terrain may indeed be a consequence of the government s 
tactic in not labeling the detainees on Guantanamo as prisoners of war, which 
would have shored up the legal and spatial boundaries between international 
treaties and domestic law. If the Department of Defense had done so, the 

Justice Department would not be now in the situation of facing potential 
federal lawsuits from Afghanistan to Iraq.77 
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Guantanamo Is Everywhere 

Although Scalias dissent may sound characteristically extreme, it does shed 

light on the majority opinion: the constraints imposed on executive power by 
the Court also may abet the juridical expansion of empire. Though it is too 
soon to tell, the Court s decision in RasuL, in conjunction with their decisions 
on the same day about citizen enemy combatants in the Hamdi v. Rumsfeld 
and Rumsfeld v. Padilla cases, may together facilitate the global reach of U.S. 

power by creating a shadowy hybrid legal system coextensive with the chang- 
ing needs of empire. 

The Court never fully answers the question of where Guantanamo is. It 
extends and legitimates the ambiguous legacy of the Insular Cases by ruling 
that Guantanamo is domestic for some purposes and foreign for others. Hamdi 
blurs the distinctions between aliens and citizen, not by giving them shared 

rights, but by giving judicial legitimacy to the figure of the "enemy combat- 
ant," a designation by executive fiat.78 Many critics today are outraged that the 
administration has been ignoring these legal decisions and "treating a historic 
loss in the Supreme Court as though it were a suggestion slip."79 But perhaps 
the administration has not been defeated by these rulings. Rasul^ read along- 
side Hamdi and Padilla, suggests that the Court is not extending the protec- 
tions of domestic law to the "four corners of the earth," but rather that it is 

legitimating a second-tier legal structure that can extend the governments 
penal regime, all the while keeping itself immune from accountability and 

keeping prisoners from the safeguards of any of these systems. This penal re- 

gime cuts a wide swathe across national borders, from Guantanamo to deten- 
tion centers in Iraq and Afghanistan, to undisclosed military prisons around 
the world, and to immigrant detention centers and prisons within the United 
States.80 

To follow this reasoning, it is necessary to turn briefly to the Hamdi deci- 
sion, the one most heralded by the press as the victory of judicial restraint 

against unbounded executive power. Yet, in this case, Justice O'Connor, writ- 

ing for the plurality, accepted Bush's position that the nation is at war and that 
this open-ended "war on terror" gives the president and the executive branch 

sweeping powers to jail anyone they accuse of being an "enemy combatant" - 

citizens and noncitizens alike - without the approval of Congress. The ruling 
accepted the administration s position that such "enemy combatants" are not 
entitled to the protections either of the Geneva Conventions on prisoners of 
war or to full due process rights accorded to criminal defendants in the U.S. 
courts. This decision thus legitimated an evolving category of persons before 
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the law, who are not defined primarily by citizenship or their relation to na- 
tional or international law but by their designation by the executive. While 
the Court upheld Hamdi's right to counsel and to petition for habeas corpus, 
it also endorsed a legal process skirting both constitutional restrictions and 
international law, with a weakened adherence to due process, with an assump- 
tion of guilt until proven innocent, and with the admission of hearsay as evi- 
dence. The Court s decision allows for an unspecified military tribunal in lieu 
of a civilian trial or a military court-martial, itself a kind of parody of the 
Geneva Convention provisions for prisoners captured on the battlefield.81 

In RasuL, the Court made clear that it would not specify any procedures or 
venues for addressing the petitioners' claims. In its response to the Supreme 
Court's decision, the Justice Department capitalized on this by quickly adopt- 
ing part of the Court's logic in the Hamdi case to argue that aliens in foreign 
territory (Guantanamo detainees) would certainly not be afforded more con- 
stitutional protections than those deemed appropriate for citizens within the 
United States, such as Jose Padilla and Yaser Hamdi. To argue for denying due 

process to the Guantanamo prisoners, the government, in its response, quotes 
from the Hamdi decision, "that the full protection that accompanies chal- 

lenges to detentions in other settings may prove unworkable and inappropri- 
ate in the enemy combatant setting."82 Thus, the government relies on Hamdi 

specifically to claim that the Guantanamo detainees have no protections un- 
der the Fifth Amendment, and they use the district court's ruling in Padilla to 
claim that the detainees have no constitutional rights to counsel unmonitored 

by military security.83 
Although these issues remain unresolved, the Justice Department has been 

consistent in arguing that the detainees in Guantanamo have no constitu- 
tional protections. And it has been aided here by the gaps in the Court's deci- 
sion. It left mainly unanswered the century-old question of whether the Con- 
stitution follows the flag, and the government has called on both the Insular 
Cases and Verdugo-Urquidez to argue that the inmates at Guantanamo have 
no constitutional protections whatsoever. Although the arguments may sound 

staggeringly cynical, nothing in the Supreme Court decision really works against 
them. The Justice Department argues against the Sixth Amendment right for 
the accused in a criminal proceeding to have "assistance of counsel for his 
defense" because "petitioners are being detained solely because of their status 
as enemy combatants, not for any other criminal or punitive purpose."84 The 
counsel claims that Verdugo-Urquidez established that "aliens receive constitu- 
tional protections when they have come within the territory of the U.S. and 

developed substantial connections with this country."*5 Beyond its ongoing insis- 
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tence that Guantanamo is not "within the territory of the U.S.," the govern- 
ment argues that the detainees do not have "voluntary connections" to the 
United States, because they were captured involuntarily by the military, and 
therefore - like slaves - they do not have sufficient connection with the United 
States to warrant constitutional protection. In other words, the act of impos- 
ing arbitrary power - the forced transport to Guantanamo, the lack of crimi- 
nal charges - tautologically justifies the imposition of arbitrary power immune 
from constitutional restrictions and international treaties. 

Outrage has rightfully been expressed at the government's dismissive re- 

sponse to the Supreme Court's decision, and military and civilian lawyers have 

persistently challenged these practices and even succeeded in halting them 
before lower court reviews.86 Since Rasul'm June 2004, however, the adminis- 
tration continues its effort to block the access of the prisoners to the lower 
courts. Despite its many legal defeats, it continues to ignore the courts and to 
treat the prisoners according to its own rules: by staging farcical administra- 
tive hearings to determine the enemy combatant status of prisoners who have 

already been labeled enemy combatants, by planning military tribunals to 

judge war crimes run by officers with little training who have the power to 
condemn the accused to death, by releasing some prisoners at its whim, and 

by building two maximum security prisons for the indefinite detention of 
others.87 

By understanding the long imperial history that fills the black hole of 
Guantanamo, we can see how the Court decision in Rasul v. Bush does not 

simply rein in executive power or bring Guantanamo inside the rule of law. In 

perpetuating the differential logic of the Insular Cases, the Court remaps an 
arena only partially and indiscriminately subject to constitutional restraints, 
wherein the executive can still exert power with impunity. In creating this 

ambiguous territory, the Court contributes to reclassifying persons as "enemy 
combatants," a category that erodes the distinctions among citizens and aliens, 
immigrants and criminals, prisoners and detainees, terrorists and refugees. Yet 
this erosion is not moving toward granting more rights to noncitizens. On the 

contrary, it moves both citizens and noncitizens further toward the lowest 

possible rung of diminished liberties. Ultimately, these persons are codified as 
less than human and less deserving of human, international, or constitutional 

rights. This dehumanization is shaped by racial, national, and religious 
typologies and shored up by revamped historical imperial taxonomies, which 
rebound across national borders. The blurring of legal boundaries between 
domestic and foreign, and aliens and citizens, does not weaken executive and 

military authority, as Scalia fears. Instead it creates ever-widening spheres to 
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the "four corners of the earth," where the U.S. administration, abetted by the 
courts, might manipulate habeas corpus to conceal rather than to "show the 
bodies" that have been indefinitely detained, sexually humiliated, and medi- 

cally and psychologically abused and tortured. Haunted by the ghosts of em- 

pire, Guantanamo Bay, Cuba, remains an imperial location today. From here 
the borders of the law are redrawn to create a world in which Guantanamo is 

everywhere. 
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