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One of the most obvious and salient features of American

law in the twentieth century has been the rise of the
administrative-welfare state. This means, essentially, a huge
expansion in the kinds of things government does, and the way
it does them. Government, ac all levels, manages the economy,
monitors and patrols the behavior of businesses, provides a
package of benefits for poor people—or for everybody—and
guards the public health and safety. Government, to do all
these things, has developed an insatiable appetite for tax dol-
lars. The present income tax was enacted by Congress in
1913. The Supreme Court had declared an earlier version

b unconstitutional in 1895; the Sixteenth Amendment (ratified

in 1913) undid this decision and paved the way for the tax.!
The rates under this first income tax law were very modest;
and only applied to rich people. Only about 2 percent of the
popuiation had to file or pay anything at all. During the Sec-
ond World War, the rates skyrocketed because of the enor-
mous expenses of running a war; now the whole middle class
owed income tax. The government began to withhold tax

money from the paycheck of ordinary workers. In any event,

even when the war was over, what people wanted from gov-
ernment grew and grew; and some way had to be found to pay

| for all of it: Social Security, a huge army and navy, atomic
} bombs, national parks, and everything else. Taxes rose dra-
| matically at the state level, too. How else could the schools
E' and the roads get paid for? Most states had income tax laws;
k and some cities as well.

Nineteenth-century government, as we saw, was (to us,

looking backward) small and weak. The federal government
b was particularly impotent. Washington, D.C., was a town of
i no great significance; the financial and cultural centers were
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elsewhere. The states jealously guarded their privileges. What
changed the situation, and created g stronger central govern-
ment, was the rise of a mariong/ economy. A national economy
meant rational problems—at any rate, problems defined as
national. Congress passed the Interstate Commerce Commis-
sion Act in 1887, in response to demands for control over the
giant railroad nets.? Farmers and small merchants felt they

were at the mercy of the big, bad railroads; state regulation
was a pitiful failure, because the railroads were beyond the
control of any particular state. Only a federal agency had
any chance to be effective. The act set up an Interstate Com-
merce Commission to administer the law. What the ICC ac-
complished is another story. The railroads were themselves
powerful political actors; and they had a tremendous influ-
ence over the way the ICC actually operated. Bur the act was
incoherent from the start: it reflected, as all grear pieces of
legislation tend to do, compromise between squabbling and
contending interest groups; and the result was a farrago of in-
consistent aims.} Nonetheless, the ICC act was a significant
milestone.

Another landmark was the Sherman Anti-Trust Act (1890)4
This, too, was a reaction to the rise of big business and the
threat it scemed to pose to small people everywhere. The ar-
chetypal trust was the Standard Oil Company, John D. Rocke-
feller’s huge and monstrous empire of oil.
lesser “trusts,” in markets as different from each other as
whiskey, sugar, and binder twine. Here, too, consumers and
little businesses feared and hated the great industrial com-
bines; they had far too much influence on American society
and government; they were monopolies, squeezing huge, un-
Justified profits out of the public; they ruthlessly drove com-
petitors to the wall. The Sherman Act, however, was in a way
mostly symbolic. Tt was a short, bland, empty statement of
principle; it declared thar “monopoly” and “restraint of trade”

Bur there were
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E were illegal; but the act made no attempt to deﬁ!.lt? these
;terms, and set up no agency to administer the provisions of
:the law. “Trust-busting” was left to the tender mercies of the
E administration (and the courts). At first, nothing much hap-
ened. The courts were hostile to the act, and cut it dowp to
ze; the federal government was inert. Only in the twentieth
ntury did the act begin to show some teeth and take on
owerful adversaries—Standard Oil, American Tobacco; and,
Fmuch later on, IBM, AT&T, and Microsoft.

b Another important new law was the .feﬁleral F(')od and
i Drug Act (first passed in 1906). Its history Is instructive, The
 seates, for a long time, had had laws banning bad foo.d and
L adulterated drugs. In Minnesota, for example, e.arly in t_he
';twentieth century, there were laws about the quality of dairy
products, vinegar, jams and jellies, hone)‘/, candy, and lard,
} among other things; and a general law ag:mlst the sale of any
! food that was “injurious” or contained any “filthy or“decom-
;posed substance,” or had a “preservative” ac.lded o con(:feal
f the taste, odor or other evidence of putrefaction.” But the in-
 dividual states were just as impotent with regard to products
sold all over the country, as they were powerless to control
”:*the interstate railroad nets. Federal legisiation seemed to be
b the answer; but business lo!)bnfis were far t0o strong ﬁ::1 ttl)'us tt:
thappen easily. Even such mcndent.s as the “embalme eefe-
fscandal, during the Spanish-American War--ro'tten meat for
the men in uniform—did not succeed in breaking the stale-
"%mate. Into this situation came a young w-riter named. Uptf)n
§ Sinclair. His powerful novel The Fungle pamFed a'horrfﬁc pic-
B ture of life in Chicago’s meat-packing diserict. Sinclair was a
b political radical. He wanted to stir up the derman.t conscience
lof the country. He wanted to show that big busm'e'sses were
cious and cruel to their workers, that poor famll?es strug-
gled against overwhelming odds to make a decent life, in the

LS

Bteeth of capitalist oppression. The novel followed the tragic
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fate of a family of Lithuanian immigrants in Chicago. It was
also an incredible indictment of the meat-packing industry
of Chicago, “hog butcher to the world.” The packers sold
foul, rat-infested goods, made under appalling sanitary con-
ditions. In one particularly gross scene, a worker fell into a
giant vat, and his body was consumed by acid and processed
as lard. The book set off a tremendous uproar. Sales of meat
dropped precipitously. Even the president, Theodore Roo-
sevelt, became involved. A Food and Drug Act now sailed
through Congress, as the opposition meited away. The com-
panies themselves realized that something had to be done to
restore public confidence in food products.é

The law created a new agency, the Food and Drug Admin-
istration, to administer the provisions of the act. But Sinclair
was disappointed with this outcome; he had aimed, he said, at
the country’s heart, but, instead, he hit it in the stomach.” Per-
haps this was what might have been expected. Scandal and in-
cidents are powerful lawmakers; but they work best when
they arouse the passions and above all the self-interest of the
vast middle class. The country was not about to buy socialism,
or anything truly radical; and there was no chance that Con-
gress would enact deep, thorough reforms of conditions of
labor. Wholesome food was another story altogether. Mr. and
Mrs. America did not relish the thought that their food was
poisoning them; and the idea of unconscious cannibalism was
distinctly unappealing.

Another noxious scandal produced the next major reform
of the Food and Drug Administration, in 1938. This scandal
concerned the newly discovered wonder drugs—the anti-
biotics. The first of these to come on the market were the
sulfa drugs. They were sold as pills. The S. E. Massengill
company searched for a way to market suifa as an “elixir,” that
is, in liquid form, which people preferred to pills. Their chief
chemist (a man with a high school education) found just the
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right device. But he made one slight misstep: 70 percent of
" the liquid consisted of diethylglycol, which happened to be a
+ deadly poison. When people started dying in droves, the FDA
pulled the elixir off the market; but by then, over a hundred
£ Jives had been lost, including thirty-four children. The scan-
¢ dal led Congress to make an important change, strengthening
i the FDA. Up to that point, the agency had had the power to
. seize dangerous drugs and get them off the marker; from then
¥ on, no new drug could even go on the market unless it had
I been tested and had the approval of the FDA#

b The history of the FDA illustrates many themes that
are characteristic of the way American law has developed in
- the twentieth century: centralization (the shifting of power
¥ toward Washington); lawmaking and enforcement by boards,
] agencies, administrative bodies; and the influence of scandals
and incidents—and of the media and public opinion—on
i lawmaking. All of these trends became stronger and stronger
t in the course of the century.

THE LIABILITY EXPLOSION

The nineteenth century built up a body of tort law that tilted
toward enterprise; the judges constructed a network of rules
that, in essence, put limits on damages for accidents, at work,
. on trains, or anywhere. The job of the twentieth century con-
sisted of dismantling this tottering structure; companies be-
* came liable for harms done in ways and to a degree that would
have horrified Lemuel Shaw and most other nineteenth-
century judges.

Product liability is a prominent example. Any discussion
of this aspect of tort law has to begin with the great case of
MacPherson v. Buick? decided in 1916 by the highest court of
New York. The opinion was written by Benjamin Nathan
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Cardozo. A man bought a Buick car from a dealer; the car had
a defective wheel; there was an accident; MacPherson was
injured; he sued the car company. Under an older rule
(the “privity” doctrine) MacPherson should have sued the
dealer—the company that actually sold him the car—and not
the company that made the car. But in a subtle and crafty de-
cision, Cardozo effectively undermined the old rule: if a
product was dangerous, and caused harm, the victim must be
able to sue the manufacturer directly. Other states fell into
line with MacPherson. Suing the manufacturer is now taken
for granted. This rule, of course, makes perfect sense in an
age of advertising, brand names, and mass production; we buy
Buicks, we buy Campbell’s soup, we buy IBM computers, and
we expect the manufacturer to stand behind his product.
Moreover, over the course of the years, the extent of the lja-

bility has increased. The maker’s liability has become more

and more “strict,” that s, in many cases, it is no longer neces-
sary to try to show some sort of “negligence” or carelessness.
The doctrines are complicated, and the states each have therr
own version of tort law; but the direction of the trend is un-
mistakable,

Product liability is only one example of the liability ex-
plosion; medical malpractice suits are another. It was always
true, in theory, that a doctor, like anybody else, could be held
responsible for a careless mistake. Bur lawsuits against doc-
tors were in fact rare until the middle of the twentieth cen-
tury. People seemed to be reluctant to sue the kindly old
family doctor. Doctors, for their part, seemed to be reluctant
to testify against other doctors. But in the course of ume, the
practice of medicine became more impersonal—and more
technological. People expected more of doctors; they expected
miracles. Or at least they expected cures. The culture of high
responsibility, the ethos of “tota] justice,” began to tell against
doctors whose patients had bad outcomes. And, as many stud-
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4 ies show, doctors do make mistakes—and c'luite afew of them.
Someumes these mistakes are catastrophic. Another 1m1‘)‘?r—
’ tant development in malpractice law was the concept of “in-
;‘ formed consent.” It is risky for a doctor not Fo warn his pau'ept
b that (say) an operation for kidney stones fails every once in a
while; or that a certain vaccine has a few rare side ,(’effects. Ifa
doctor does not tell all, and get “informed c.onsent to fitreat—
k- ment or procedure, the doctor can be held liable, even if he Er
b she was otherwise extremely careful, and the failure of the
b creatment or procedure, and its bad consequences, was no-
- 3
bo{z Stliu:ineteenth century, as we saw, the fellow servant
g rule effectively choked off [ht‘: right_s of workers o get
i compensation in cases of industrial acc.ldents..As the c:l)untry
industrialized, the number of these accidents increase henor(;
3 mously. By the end of the centary, tl}e toll gf deat Sst ra:]r:: :
injuries in factories, railroad yards, in mines, and on COIlll v
| tion sites was truly dreadful. Organized labor, natura y_,bble
] spised the fellow servant rule. The courts begal?dzﬁa 31 ble
away at the rule, which became cur_nbersome and ri ef t:em
| exceptions. Legislatures, too, got into the act; some o cherm
:}:, ‘passed laws limiting the scope of the rule, in one way o
1 Otl-IIE;.:-'l:he wwentieth century, the rule‘ was aband.onled er:itfrc}ly.
L In 1908, the Federal Employers Liability Act eliminate 11t fgi
. interstate railway workers.!? A later act re.moved Ithe rule o
i maritime workers. And in the states, a_radlcally d1ffi11'en:tst);1 -
tem, workers” compensation, was put in place roughly
time of the First World War. 4 on an En-
The workers’ compensation system was base on : n o
glish model, which in turn had been inﬂuenced. by legisla ion
in Bismarck’s Germany. Workers’ compen_satu;n “ia:hz e
fault system. If a worker was injured on the job, :z ;)t e e
 tight to compensation. Fault or negligence was
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The worker did not have to show that anybody was careless;
and it did not matter that he himself was careless. In one no-
table Wisconsin case, a truck driver’s helper tried to urinate
off the side of a moving truck—not a wise thing to do.
He fell, and was injured; a court held that he was entitled to
compensation.!! Basically, the system covered all job-related
injuries. The catch was that compensation was limited, A
worker who was totally disabled could recover a certain per-
centage of salary for so many weeks or so many years, A
worker who was partially disabled recovered under another
statutory formula. The statutes also typically contained a kind
of grisly catalogue of body parts: if you lost an arm, or a leg,
Or an eye, or a thumb, you recovered so many weeks at such
and such a rate: for example, under the current Arkansag
statute, an arm ampatated at the elbow is worth 244 weeks of
compensation; a lost thumb, 73 weeks, a toe (“other than the
great toe”) 11 weeks; one testicle, 53 weeks; both testicles, 158
weeks, 12

Thus, in an important sense, this new system was a com-
promise. The employer lost jts defenses—-basical]y, the em-
ployer had to Pay compensation whenever a worker was
injured on the job, But the employer was now immune from
ordinary lawsuits. No money for pain and suffering. No jury
trials. No chance of some staggering recovery.

Like the law of torts, workers’ compensation, once in force,
had a kind of life of s own; it also expanded, and in the di-
rection of more Coverage, more liability, The early statutes
were rather restrictive in some ways: they stayed closer to
the classical picture of an industrial accident, and the danger-
ous world of the factory or mine. The Oklahoma statute, in
fact, specifically limited coverage to “dangerous” occupations:
blast furnaces, logging, lumbering, and others on a statutory
list? The early statutes, too, hardly covered occupational
diseases—these, after all, were not “accidents” in the popular
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: sense. Workers who got sick on the job, and frorf thv:ﬂ: job, c.)ftler:
b collected nothing. This was the case of. the rad{um gul'1 s,S
i young women hired to paint l.ummous dials on wrlstw?ttche(;;
.' They began dying of cancer in the 1-922;5' but most o o
never collected from their companies.!* The later statu :
were much more comprehensive.; New_}‘ersey, where rnan):" ;31
| these girls had lived, amend(‘ed its law in 1949, to .l:over el
] discases arising out of and in the course of employme k
Workers also began to recover for such thmgs. as_hezrt }a:tta:h :
on the job. At first, the courts more or les's mswte‘ lt ;ltff the
. heart attack had to be the resulic gf sollzilel:::;tg :E:zr ;‘,as er-
| ent, stressful, or unusual—.a plain old ; fock vias o
] . Some states still insist on this;!’ but the decisions,
;- f)::: tgi}:nes, have become more and more favorable- to emlglﬁi;
[ ees and their families. By the end of the centui'y, it wou oo
be too much of an exaggeration' to say that a mosltd ar;ze risg
I on the job that disabled or impaired a wo1:ker \}:fou l;g; ve rise
! to a claim. Unlike some Eufr;)][])es;n counrtlr(ie]f;)lte Se ¥§1—t o }f’or
E tem of the United States is full o gaps a k. el ,en-
L all ics crudity, together with the expanded wor Ers] S Itfs -
sation laws, plugs at least some of these gaps or ko e S uncia
3 ay, irrational that a man who has.a hear.t attack on ‘ Y,
f :r:::c}lf;ing a football game, h;s no cllalrr:: ;:g;l:li:: z:)x})‘;cc)ge(,)l;:: }:i]';z
: same heart attack, on Mon ay, at lunck ,f ne
: sitti is desk, might give him the right to collect from .
3 ;lc:tslsn%?ltt ll;body’cve% claimed that the le?gal slystenlll (ocr0 ic;f;i
' ety) had to be totally coherent, totally rational, totally
il
g ten]t'; would have been inconceivable, in Fhe ea_rllylzt ng;a;f
3 workers' compensation, for a wgrker to cla'xm a hrlg i
b mens on the grounds that the |o'b had driven 11(';111{er w,em
“thrown him into a deel[() de[I;re.ssmtn_ldO;il ;h;;saﬁ':; rher went
le funk on being to
l;‘::eilctc:)m; (:irilzfaebrent job. But these claims began to sprout
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like weeds in the last part of the century; and many of them
were successful. Employers were, to say the least, alarmed,
and they ran in panic to the legislatures, begging for relief.
Many of the legislatures were receptive; they cut back
substantially on the right of workers to make claims for psy-
chological injury. The Arkansas statute, for example, was
amended in 1993, so that now a “mental injury or iliness is
not... compensable . . . unless it is caused by physical injury
to the employee’s body.”$ Something similar—a wave of

backlash—took place, as we shall see, with regard to tort law
in general.

THE WELFARE-REGULATORY STATE

The New Deal—the presidency of Franklin D. Roosevel—
Was a great watershed in the history of the United States, and
a great watershed, too, in legal history. There is debate about
Just how much of Roosevelt’s program was a genuine break
with the past—how new, in other words, the New Deal really
was. No doubt precedents can be found for every aspect of it,
after all, as Ecclesiastes put it, there is nothing new under the
sun. Nor was President Herbert Hoover—Roosevelt’s un-
lucky predecessor—as inert and uncaring as he has heen pic-
tured. Bur in the aggregate, the New Deal was different; and it
brought abour big changes both in the substance and the cul-
ture of American law. Power had been trickling, then flowing
in the direction of Washington, DC.; now it poured in, in a
mighty torrent. The states were bankrupt and prostrate. The
country cried out for national leadership; and with Roosevel,
it got it.
The New Deal was hardly a single, comprehensive, coher-
ent program. Roosevelt tried this and tried that, sometimes
quite inconsistently. The NIRA—the National Industrial
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] Recovery Act—and the early New Deal'in general, toqk a
- strongly corporatist approach toward ending the de_:pre.ssmrlll.
* The idea behind the NIRA was to get companies in a

F sorts of industries to come together, draft c.odes-, cut produc-
E tion, raise prices and wages. Many indlusmes did dl:aft the§e
codes, although the process was bumbling and chaotl-c. Butin
E the “sick chicken” case— Schechrer Pouf’hy Corp. v. United States
(1935)t"—the Supreme Court unanimously held that‘the
{ NIRA scheme was unconstitutional._ The statute had glveg
¥ too much power to industry groups; it had, in effect, hand:le
b them the right to make laws, bindmg on rmlhon,s of people.
' This was “delegation run riot”; and, in the Court’s opinion, a
I violation of fundamental law.

This was not the only New Deal landmark that the

Supreme Court struck down. In United States v. Butler (1936),'

for example, the Supreme Court ended the life of the Agri-

E cultural Adjustment Act of 1933. This law aimed at lifting
b farm prices out of their slump, by paying farmers to grow less

and produce less. After losing a whole series of cases, t]}g
president became outraged and impatient. The nine 911
men” were frustrating the wil} of the people (and his will,

too). Roosevelt was reelected, in 1936, in a l'andildé H:t t]]];t.l
i came up with a cunning scheme to neutr?llze the Court. s
5 sentially, he asked Congress to allow him to 1ngease[)eal
i size of the Court, to give him power to appoint elw Deal
judges. Perhaps to his surprise, the court—packmgdph:?n o
L off a firestorm of protest. Roosevel.t had overstepped lm"s[‘h ;
somehow, he was seen as desecrating a national shrine. The
1 plan went down to ignominious defeat.!?

But Roosevelt had his way in the end. He was elected fomt'
times; he outlasted the “nine old men”; and as the years wen
r

i by, he was able to appoint justices who saw things the New

Deal way. Even before this happened, the1je were signs the
justices (or a majority of them) were growing more sympa
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thetic to the New Deal
passed the judicial test.

In the aggregate, the New Deal legislation made a real dif.

ference in society. The New Deal left a permanent mark on
the banking system. It created a system of deposit insurance,
to discourage runs on the banks; the government guaranteed
the safety of people’s deposits. The Securities and Exchange
Act tamed the bulls and the bears of Wall Street. Companies
that floated stock had to tell the truth about their financial
condition. The Securities and Exchange Commission became
an important watchdog; investors were much less at the
mercy of the robber barons. The New Deal also altered labor
law fundamentally. The Wagner Act put the federal stamp of
approval on the union movement, and created an agency, the
National Labor Relations Board, to make sure employers [et
workers organize, and played fair during union elections, The
Tennessee Valley Authority brought electricity to one of the
poorest, most backward sections of the country. Massive pub-
lic works and conservation programs gave jobs to millions of
unemployed people. Works Progress Administration workers
built trails, painted murals in post offices, raked leaves, put on
plays—but most fundamentally, earned paychecks for tens of
thousands of families otherwise on the brink of disaster,

In this economic crisis, 2 huge segment of the population
fell out of the middle class into poverty and distress. Relief
and welfare were no longer matters solely for a class of the
habitually wretched and forlorn. The federal government re-
sponded to the cries of what we might call the submerged
middle class. One responsive Program was to build public
housing—an idea that perhaps would have horrified Hoover
But in some ways the keystone of New Deal policy was the
Soctal Security Act of 1935. No stagute in the twentieth cen-
tury has been more important, This complex law was, in part,

a conventional poor relief law; it also set up a program of un-

programs. The later programs a]
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ployment compensation, funded by taxes. Most signifi-
antly, it created a system of cld-age pensions, to be financed
jipartly by employers, partly by workers through payroll (%e-
ductions. At retirement age, the retired worker would receive
;1 pension. The pension depended, in part, on how much he or
he had paid in. It depended in no way on poverty or neef:l; It
Ewould go to both rich and poor. These old-age pensions
{Would kill two birds with one stone. Old people who no
iflnnger worked would get a check from the government, to
;keep the wolf from their door. And the prospect of a pension
E would encourage them, in a time of heavy unemployment, to
ieave work and make way for younger workers. .
L Roosevelt’s Democratic party had swept the country in
11932 and 1936; but in the American system, losing par-
ties learn to accommodarte themselves, and they eventually
cunce back. Harry Truman followed Roosevelt; but when he
eft office, the country rurned to a popular war hero (and Re-
ublican), Dwight D. Eisenhower. The war h:fd put an e.nd
o the Great Depression, and to the depression mentahlty.
e country was much more prosperous; prosperous people,
n the whole, tend to be fairly conservative. The Republicans
in office left the core of the New Deal intact—they had to. In
tabor law, and a few other fields, they made some attempt to
restore “balance” in public policy. But nobody dared touch
ial Security, .
'O(I:]:l(]i:ed, dufing the presidency of Lyndon Johnson, in the
1960s, there was a new burst of legislative energy, and a ‘l;llulge
ew expansion of the welfare state. Johnson announces - hl:
Lreat Society program, and declared a “War on poverqlr; e
war on poverty” was as hard to win as his other war, the :'d
n Vietnam—which was Johnson’s downfall—but Johnson hl
eave behind him a permanent legacy. He pushed thr‘:’]g a
ibold cluster of statutes—very notably, he created Me 1.care-,
”-@hich provided free hospital insurance for people over sixty
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five.?? This, like Social Security itself, not only helped them; it
helped the next generation. Middle-aged people no longer
had to worry about grandma's operation and its drain on their
resources. Medicare is now firmly in the pantheon of un-
touchable programs, along with Social Security itself. John-
son also rammed a great Civil Rights Act through Congress.
The New Deal had been primarily concerned with a sick
economy. Economic issues were also very salient in the pe-
riod just after the Second World War, The GI Bill of Rights, a
package of benefits for veterans—free schooling; loans to buy
homes—was not simply a matter of national gratitude; it was
also a plan to sop up unemployment, and to stimulate the
economy. The GI Bill revolutionized higher education; and it
helped finance the rush to the suburbs. The government, in
effect, gave millions of veterans the power to buy their little
dream house in the suburbs. A huge road-building program
helped the suburban families travel back and forth to their
jobs and their houses. The economy of course is still a major
focus of national policy; and always will be. But from the
1960s on, more and more national programs concerned other
factors as well—lifestyle issues, social issues, issues of safety
and health, issues of the environment, The age of unlimited
growth, and unlimited resources, seemed finally over. At one
time it felt only natural to cut down trees, drain marshes, kill
wolves, and drill oil wherever you could find it, whether in
the wilderness or in downtown Los Angeles. But now the
marshes had become “valuable wetlands,” the wolves were
the darlings of the children of mother earth, oil drilling and
strip mining were out, historic preservation was in. Not all of
this was based on a shift in the nation’s aesthetics. In October
1948, the “Donora death fog”™—a noxious blanket of deadly
air—created darkness at noon in Donora, Pennsylvania, and
killed twenty people.?! The country woke up to the fact that
it might choke to death on its own industrial prosperity and
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i poison itself with its own polluted drinking water. Clean air
b and clean water could not be taken for granted. Programs,
t  laws, regulations with reeth were needed.

. To every action there seems to be a reaction; to every “ad-
| vance” a serious backlash. Nobody wants the California con-
[ dor to fly into extinction; but should we kill a mighty dam for
| the sake of some miserable little fish, or steal jobs from log-
b gers because of the spotted owl? The social insurance pro-
} grams seem solid, politically speaking. Nobody talks about
4 abolishing Social Security or Medicare. But there are grave
~ concerns about how to keep them solvent. In the first years
E of the twenty-first century, plans to “save” Social Security
~ sprouted like weeds. Ordinary welfare has had a differ.er}t fate.
E Middle-class people take their own package of subsidies fc'n-
.!‘" granted. They feel they earned this money, by God; they paid
. for it with their sweat and their dollars. Yet many seem to re-
E sent deeply any payments to the poor. It did not help that
President Reagan and others portrayed people on welfare as
parasites and cheats. Millions of people came to feel that
welfare mothers were typically lazy and irresponsible, and
immoral besides, popping baby after baby from a series of
- transient lovers, and sucking up the taxpayers’ hard-ea{ned
: money in order to live empty, fraudulent, dissolute lives.
b These mothers were, moreover, inclined to be black. Some
people sincerely felt, no doubt, that welfare did more harm
than good; that it sapped the moral fiber of people whf) re-
£ ceived it, and created a culture of dependence. President
¢ Clinton promised to “end welfare as we know it”; and Con-
. gress was cager to help him out. Welfare reform had'the goal
of forcing people off the welfare rolls, and onto the ]O_b mar-
ket. The welfare rolls, not surprisingly, have dropped in state
after state; but it is still too early to tell what the ultimate im-

pact will be.
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THE CIVIL RIGHTS MOVEMENT

By the end of the nineteenth century, the position of the
black popuiation in the south had reached some kind of low
point. Most blacks lived in these states, the states of the old
Confederacy. Most of them were farmworkers, tenants, or
sharecroppers, dependent on white employers. Every south-
ern state had a network of rigid laws segregating blacks from
whites—in schools, very notably; but also elsewhere, on trains
and buses, and even in prison. These laws expressed a culture
of white supremacy. They were part of a social and legal code
that made blacks totally subordinate to whites. The Fifteenth
Amendment was supposed to guarantee to blacks the right to
vote. But the Fifteenth Amendment was a dead letter in the
south. In the late nineteenth and early twentieth centuries,
the southern states effectively stripped blacks of their right to
participate in electoral politics,?2 Through a variety of tricks,
some legal, some not, they drove blacks off the voters’ rolls. In
South Carolina, for example, voters had to pay a poll tax, own
property (of the value of $300 or more), and they had to
be able to read and write “any section” of South Carolina’s
constitution. There were tests of this kind in other states,
too. Somehow, blacks were never able to pass these tests. If
necessary, the southern states used violence to make sure
blacks stayed away from the polls. These strategies were—no
surprise—extremely effective. In Alabama, in 1906, 85 per-
cent of the male white voters were registered—and 2 percent
of adult black males. No blacks held political office. There
were no black judges, and only a small handful of black
lawyers. All power was in the hands of the white majority.
The criminal justice system was weighted heavily against
blacks. Judges, juries, prosecutors were invariably whites.

R
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i Blacks accused of certain crimes—rape of a white woman, for

example—were practically guaranteed a quick, perfunctory

b trial: and a verdict of guilty. Justice for blacks was rough,

.: rude, nasty, and deadly. But even tilted justice was not severe

L enough for many southerners. Lynch law added another layer

I of terror. Almost three thousand blacks were lynched be-

k. tween 1889 and 1918. Just under 20 percent of these had been

| accused of raping a white woman (raping a black woman

1 hardly counted). Others were accused of murdering whites,

| or simply of insolence. Some lynchings were comparatively

} orderly affairs—if you can call a lynching orderly—but in

t  others, the lynch mob acted with incredible, inhuman bru-

- tality, sometimes torturing the victim to death. Luther Hol-

. bert and his wife, lynched in Mississippi in 1904, had their
fingers chopped off (and distributed as souvenirs), then their
[ ears; before they were burned to death, the mob bored into
' their flesh with corkscrews. Typically, a coroner’s jury either
i exonerated the lynch mob, or piously proclaimed that the
. lynchers were unknown—even though lynch mobs usually
:’ worked in public, before crowds, and in broad daylight??
Rarely was anybody punished for taking partin a lynching.

i The federal courts had not been much help to blacks in the
'. south after the end of Reconstruction. Indeed, the Supreme
if. Court had declared one of the key post—Civil War civil
i rights statutes unconstitutional;?* and in the notorious case of
| Plessy v Ferguson (1896),” the Supreme Court put its stamp
f. of approval on segregation itself. ‘This was the “separate but
b equal® doctrine, which legitimated the American brand f)f
E apartheid. The situation began to change, though slowly,_ in
i the twentieth century. There had always been, in a way, a civil
L rights movement; always black leaders who proteste.d against
f segregation. A key step was the founding of the National As-
i sociation for the Advancement of Colored People (NAACP).
:: This organization began to pursue a policy that centered on
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the courts. After all, there was nothing much to be gained by
begging the legislatures and city councils of the south for
relief, they were bastions of white supremacy. The federal
government was hostile or indifferent—indeed, Woodrow
Wilson, a southerner by birth, was an ardent segregationist,
The courts looked like the only hope for some kind of relief.

The litigation strategy, under the leadership of Charles
Houston and then of Thurgood Marshall, slowly produced
results. The Supreme Court began to back away from Plessy v,
Ferguson. In Buchanan v. Warley (1917),% the Supreme Court
struck down an ordinance of Louisville, Kentucky, that made
it illegal for a black family to live on a block inhabited mostly
by white folks; and vice versa. The Court also began to trim
the edges of school segregation. In Missouri ex rel. Gaines v,
Canada (1938),77 a black man, Lloyd L. Gaines, tried to get
into the law school of the University of Missouri; the univer-
sity refused to admit him, and the state courts affirmed this
decision. The Supreme Court reversed—here of course the
state could not even pretend that the facilities were separate
but equal; they offered to pay Gaines’s tuition in some other
state, but this, the Court felt, was not an adequate response.
There were other cases in which black plaintiffs won, but the
Court did not have to address the Plessy rule directly. For ex-
ample, in McLaurin v. Qklahoma State Regents (1950)28 the black
plaintiff, George McLaurin, was admitted to the state univer-
sity, but had to sit in a separate row, eat ar a separate table in
the cafeteria, sit in a special place in the library. This was
hardly treatment “equal” to what white students got. Bur it
was not until Brown v Board of Education (1954)% that the
Supreme Court took the decisive step of declaring that 4l
school segregation violated the Fourteenth Amendment. It
Was a unanimous opinion, written by the new chief justice,
Earl Warren. In some regards, this was a cautious decision: the
Court did not order an immediate end to segregation in the
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t  schools; indeed, it ordered new argument on the issue of how

to implement the decision. In the second Brows case® the

NAACP argued for a sharp, bold order to get 1id of segrega-
b tion; but the Court instead ordered desegregation to proceed
L “with all deliberate speed,” an odd turn of phrase, and essen-

tially dumped the matter into the lap of the lower federal

courts. .
Brown itself was cautious in yet another way: it confined it-

self to education. It said nothing about segregation in other

: areas of southern life. But the Court soon made clear that the

principle of Brown went far beyond school segregation. In a
series of cases, the Supreme Court struck down every in-

stance of official apartheid that came before it: parks, swim-
| ming pools, public facilities in general. And, perhaps most

dramatically, the Supreme Court in 1967 unanimously voided

| all existing miscegenation laws, in Loving v. Virginias! Loving

was a black man who had married a white woman: the ulti-

mate offense to white supremacy. At one time, most states had
b forbidden interracial marriage; but by the 1960s, these statutes
b survived mostly in the southern states. After Loving, they van-
. ished entirely from the law.

Between 1950 and 2000, race relations in the United States

were totally revolutionized. There seems little question that
| the federal courts played a role in the process. The Supreme
b Court unleashed powerful forces, and laid the Jega/ founda-

tions for a multiracial society. But how crucial in fact was the

i role of the federal courts? Scholars do not agree. A judicial
§ decision does not arise in a vacaum; it comes out of a context.
| The years of the Warren Court were also the years of Martin
b Luther King and a militant civil rights movement. These were
- also the years of the Cold War; the racial habits of the south
L were a national embarrassment. The Second World War had
E been in part a struggle against a racist (Nazi) regime. Tht? old
’; colonial empires were breaking apart after the war; African,
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Asian, and Caribbean states became independent. American
apartheid was a public relations disaster; when a foreign biack
ambassador or journalist was insulted in a hotel or restaurant,
the United States suffered in the eyes of the world-—and the
gleeful Soviets won a point in the propaganda game.3? Mean-
while, blacks had been moving north, where they voted, and
had a measure of political influence. White opinion in the
north was changing, slowly but surely, in the direction of
greater racial equality. President Truman ordered the armed
forces desegregated in 1948. Blacks entered major league
baseball; they sang at the Metropolitan Opera.

The Supreme Court has no army, no way to force its dic-
tates on society. Whether its decisions “stick,” or dissipate
in empty air, depends on the reaction of society. The south-
ern states, as a matter of fact, simply refused to obey the dic-
tates of Brown; for years, almost no black children went to
school with whites in Mississippi or Alabama, The governor
of Arkansas, Orval Faubus, openly refused to obey a court
order admitting black children into a Little Rock high school.
At this point, the president (Dwight D, Eisenhower) reluc-
tantly brought in the troops—he could not allow federal
power to be so visibly defied. But the southern states dis-
obeyed as long as they could—and often quite successfully.
They dithered and delayed, they fought back in court, they
used violence and dirty tricks. In the end, they failed. The
forces allied against them proved, at last, too strong,

The role of the courts is open to debate; but the Civil
Rights Act of 1964 clearly did make 2 difference. This act
outlawed race discriminarion in housing, education, employ-
ment, public accommodations. It created a federal agency to
enforce the dictates of the law. It opened the courts to law-
suits by people who felt the sting of prejudice. Some aspects
of the law were immediately and almost totally successful.
Hotels and restaurants could no longer turn away black cus-
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tomers. Housing and employment were stickier subjects; but
the act definitely cut down on discrimination, and, at the very
least, drove prejudice underground.

The Voting Rights Act of 1965 was also extremely impor-
tant. Of course, blacks in the south had always had the right to
vote—on paper. They lost the right, in practice, as we have
seen, through a series of legal maneuvers, dirty tricks, and
violence. Since that time, the fight for black suffrage had been
carried on slowly, county by county, lawsuit by lawsuit—an
almost impossible job. The act of 1965 tried to cut through
the rechnicalities with a bold and novel maneuver. The act
contained a “trigger” mechanism: if statistics suggested that a
t  county was not allowing blacks to vote, then the federal gov-
i ernment stepped in and guaranteed blacks the right to regis-
ter and vote. This statute was a death blow to political white
. supremacy. By the end of the twentieth century, there were
' black legislators, congressmen and congresswomen, black
mayors and city officials, all over the south; and Virginia had
even elected a black governor.

DEFENDANTS RIGHTS

| The Warren Court also expanded the rights of criminal
b defendants—not a terribly popular group, in any period. In
b Gideon o Watnwright (1963),3 Clarence Gideon, a Florida
L drifter, had been convicted of breaking into a pool hall and
L stealing. Gideon insisted, at the trial, that he had a right to 2
lawyer. He did, of course—but only if he could pay for it.
Gideon had no money, and Florida law made no provision to
k. give him one for free. Gideon was forced to fend for himself.
k' He was convicted. On appeal, the Supreme Court reversed
f- the case, unanimously. The state was obliged, constitutionally,
'~ to provide lawyers for defendants who were on trial for seri-

Fom
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ous crimes, Gideon had the right to a new trial—and a free
lawyer. This time, ably defended, he won an acquittal.

Equally famous was Miranda v. Arizona (1966).3¢ Ernesto
Miranda, poor, young, uneducated, was accused of rape. The
police arrested him, and took him to an “interrogation room,”
where they questioned him sharply. Miranda claimed he was
innocent; but after hours of grilling, he signed a written con-
fession. The judge allowed the confession into evidence at
trial and~—no surprise—Miranda was convicted.

'The Supreme Court overturned his conviction, though by
a narrow (5—4) margin. People arrested for crimes had a right
to resist police pressure and coercion. The opinion is subtle
and in some ways confusing, in practice, it came to mean thar
the police, after arresting a person, had to give that person
what everyone now calls the “Miranda warning.” This usually
involved some formula such as: “You have the right to remain
silent. Anything you say can be used against you. You have the
right o talk to a lawyer at any time. If you can’t afford a
lawyer, the state will provide you with one.”

The Miranda case was controversial from the start. No-
body questions Gideor anymore; but Miranda is another story.
There were shouts and cries that it tied the hands of the po-
lice; that it coddled criminals, at the expense of victims and
the public. There were, and are, demands that the case should
be overruled. But the case has survived, to this point. Has it
crippled the police? Has it in fact let dangerous criminals
loose? There are those who say yes; but the evidence is murky
and conflicting. There are signs that the police have learned
to live with it—that it has become part of their culture. Or—
which may be part of the same phenomenon—that the
“Miranda warning” has become merely a verbal formula,
something mumbled routinely, at an arrest; and that the po-
lice still have their ways to overawe and manipulate those
who fall into their web.

Law tn America - 147

ONE PERSON, ONE VOTE

| The Warren Court also acted boldly in an area that touched
£ on the very shape of the political system, in a series of
y cases on the issue of legislative reapportionment. The first
¢ shot was fired in Baker v. Carr (1962).3 The case came out of
i Tennessee. People who lived in the cities—Memphis, Nash-
| ville, Knoxville—complained that the General Assembly was
£ dominated by rural interests; and that the legislature refused
# to reapportion itself to give city voters their fair share of
the seats. The defense was very simple: these were “political
questions” and none of the Court’s business; indeed, the
E Court had in the past been reluctant to intervene in such
i “political questions.” But this was a different Court; and in
-;l Baker v. Cary, the Court jumped in feer first. The case did not
i actually change the makeup of the Tennessee legislature; the
k' Court simply said that the courts should not duck, weave, and
8 dodge—they had a right to hear and decide. Within a year,
. lawsuits were filed in most of the states, complaining about
¢ methods of districting. Eventually, the Supreme Court ex-
f panded and explained what it was doing; it overturned house
after house, legislature after legislature, and applied a bold
“doctrine that is often summed up (a bit misleadingly) as “one
i man, one vote.” Both houses of the legislature, in all the
. states, must be more or less fairly apportioned.

THE AGE OF PLURAL EQUALITY

The Warren Court thus made many dramatic moves during
the 1950s and 1960s. If we put them together, we see definite
patterns. This was an age that expanded the very concept of
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equality. This had always been an important American idea—-
that all men are created equal. But “equal” did not apply to
everybody—-certainly not to blacks; nor to women as well.
And “equality” meant, at best, freedom within a country that
was in a way owned and run by and for a single dominant
group: white Protestant males.

In the year 2001, it is hard to write a phrase like “white
Protestant males” without an implied sneer, or, at the least,
the notion that something was wrong, that “white Protestant
males” were oppressors, men who ran a regime of domination
and hypocrisy. But in some respects this is a bit unfair. Cer-
tainly, compared to the tyrannies, past and present, especially
those that crept out of the sewers of the twentieth century
Itke so many venomous snakes, the country was democratic. It
tolerated minority religions; there was freedom of speech, and
there were no political prisoners to speak of. Part of the rea-
son that the “white Protestant males” of the past have fallen
into disrepute is that the late twentieth century made obso-
lete, and went beyond, their notion of equality. The new age
demanded an end to domination by a single moral or ideo-
logical system, a single race, gender, language, and way of
life, even though much of the domination was cultural, not
physical; symbolic, not instrumental. The new notion, which
we might call “plural equality,” meant power-sharing—both
with respect to power in the literal sense, and in the symbolic
and cultural senses as well.

Race was the most shining example of plural equality in
action—blacks led the civil rights movement, then Hispanics,
Asians, and Native Americans joined the parade. With regard
to each of these, the American record had been dismal, to say
the least. There is no worse blot on American history, The
most notorious case, of course, was black slavery, and the vir-
tual slavery of the post-Reconstruction south. But there was
rank discrimination against Hispanics throughout the south-
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. west. The Chinese were the object of intense hatred in Califor-
b nia; and the first immigration restrictions were directed against
: the Chinese. The attack on race discrimination benefited all
minority races. The treatment of Native Americans verged at
i rimes on outright genocide. But now law (and society) came
' to tespect the religions and languages of, say, the Cherokee
E and Navajo. Gone are the infamous boarding schools, and
b the attempts to stamp out native cuitures because they were
1 pagan and “primitive.” The tribes now enjoy a great deal
b of actual autonomy. White supremacy, in general, has gone
¥ underground; and what was once orthodox doctrine through-
L out the south is now confined to a lunatic fringe holed up in
| cabins in Idaho and Montana. Racism, to be sure, is far from
£ dead; it is a wounded snake whose fangs are still deadly, as it

thrashes abour in (what we hope are) the agonies of death.
As important, perhaps, as the movement 1o equalize races

E was the movement to equalize the rights and positions of
¢ women and men. The Civil Rights Act of 1964 outlawed dis-
[ crimination against women in the workplace. The story (or
£ legend) is that southerners, bitterly opposed to the law, smug-

gled sex discrimination into the tex; #5, they thought, would
kill the whole idea. If this was their aim, it backfired; the law
passed with sex discrimination part of its primal language.
But the women’s movement did not rise and fall on such acci-

- dents of time and place. Gender relations were in process of
b volcanic change. Women at work, the pill, the success of the
¢ civil rights movement—whatever the underlying bases, the

effect on society, on family life, on the economy, was stark and
dramatic; and the effect on the legal order, necessarily, was of

. equally dramatic scope.

In 1971, the Supreme Court, as if awakening from a long

! sleep, “discovered” gender discrimination as a forbidden act,
f under the Fourteenth Amendment to the Constitution—an
b idea chat would have surprised the men (and they were all

——
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men) who drafted the text. The occasion was an obscure case
out of Idaho, Reed v. Reed’® and the issue was a law that gave
males preference over females in handling estates of people
who died without a will. The case itself probably affected at
most a few dozen people; bur the principle was revolutionary.
The court followed up with case after case that, on the whole,
hammered home the principle that men and women had to be
equally treated under law. The courts outlawed overt dis-
crimination; and they also got rid of “protective” laws, which
ferninists considered, with considerable logic, to be (as the
phrase went) less a pedestal than a cage. Two generations ear-
lier, most women, and most progressives, cheered when the
Supreme Court upheld some of these laws: those, for exam-
ple, that ordered minimum wages and maximum hours for
women,’7 Today, these laws would be our of the question; and
their language, all about the delicacy of women, their need
for protection, and the glories of motherhood, make the mod-
ern reader wince.

The Court played a role in dismantling sex discriminadon,
but here, too, the Civil Rights Act, in the end, was far more
important than any single decision of the Court, and proba-
bly more important than all of them together. For one thing,
the law created an agency, set up a structure, and opened the
door to complainants who felt the sting of discrimination.
Thousands of complaints were filed, and continue to be filed,
each year. Courts and agencies broke down barrier after bar-
rier: women joined police and fire departments, became base-
ball umpires and coal miners. The courts and agencies have
refused to accept excuses; have sneered at the lame reasons
given why women were not suitable for this or thac line of
work. It was not a one-way street. Airlines were told they had
to hire men as well as women for jobs as flight attendants. A
nursing school was told it could not turn down an applicant
simply because he was male. Another important move was to
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define sexual harassment as a kind of sex discrimination. Men
who groped or propositioned the women who worked for
them, or with them, and companies that allowed this to hap-
pen, found themselves in legal difficulty. Women were com-
plaining, too, about “hostile” workplaces: sites where they
were insulted or exposed to male crudity and anger.’®

Group after group pushed forward to claim its place in
the sun. Very notable was the revolt of the so-called sexual
minorities—gays and lesbians. Despite savage rearguard ac-
tion, they made a good deal of progress. A series of dramatic
cases opened the door to expansion of the rights of prisoners
as well. Federal courts declared whole state systems of pris-
ons unconstitutional, because of filth, neglect, and brutality.
There were also cases on students’ rights. In Timker v. Des
Moines Independent Community School District (1969),*” students
in a Des Moines high school wore black armbands to school,
to show what they thought of the war in Vietnam. This dis-
play was against school policy; the students were sent home
and suspended. The Supreme Court sided with the students:
young people do not “shed their constitutional rights to free-
dom of speech or expression at the schoolhouse gate.”

The Age Discrimination in Employment Act was another
i product of the 1960s% It became illegal to discriminaFe
L against men and women over forty (and under sixty-five) in
hiring, firing, or conditions of work. A later amendment (in
1978) raised the upper age to seventy; a still later amendment
(1986) removed the age cap altogether?! This, in effe.ct,- abol-
| ished mandatory retirement. A person able and willing to
b work at seventy, eighty, ninety, or even one hundred cannot
. be dismissed from the job simply because of a flat rule t}}at
¥ counts the candles on her birthday cake. The Americans with
b Disabilities Act, passed at the beginning of the 1990s, ex-
t tended the job rights of those millions of Americans who
i were blind, deaf, in a wheelchair, or otherwise “handicapped.™




152 - Lawrence M. Friedman

Restaurants and the like were not to discriminate; trains and
buses had to be fitted to accommodate these people. Nor was
an employer to refuse to hire a person because of disabilities,
if she could do the work (no blind cab drivers, of course); and,
in addition, an employer was supposed to make “reasonable
accommodations” (ramps, for example), so that a disabled
person could actually do the job.

These laws are powerful, and to a degree quite effective.
Thousands of complaints pour in to the civi] rights agencies—
federal and state—every year. In real life, race and sex dis-
crimination have certainly declined since the 1950s; but
claims show no signs of abating. Most of these claims never
get very far, to be sure. But enough of them flow into the vari-
ous agencies to generate a huge body of rules and decisions;
and enough of them, too, spill over into the courts to make
this a vibrant, growing field of law.

The Constitution, that ancient document, now flexed its
muscles, and spread its wings over every aspect of American
life. From the outside, it looked like a judicial revolution: a
wildly inventive and proactive court system, itent on impos-
ing its progressive views on the country as a whole. But this is
profoundly misteading. ‘The courts followed as much as they
led. Before you can have a Tiker case, you must have a Tin-
ker: you must have rights-conscious, rebellious, feisty human
beings who have a sense of what is due to them, and are will-
ing to struggle for their goals. And before you can have these
rebels, you must have the right norms, the right zeitgeist. A
gay rights movement, or a prisoners’ rights movement, or a
drive against mandatory retirement, would have been un-
thinkable, and totally hopeless, in the nineteenth century.
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THE RIGHT OF PRIVACY

i The so-called right of privacy—at least in its constitutional
L form—got its start in 1965, in Grisweld v. Conmecticur® To be
sure, there had been a few hints and suggestions in the
case law before that. The issue in Grirwold was a statute that
made it impossible (legally, at least) to sell contraceptives in
the state of Connecticut, and even to give family planning ad-
vice. The Supreme Court struck down the statute, claiming,
L in one of its periodic spasms of discovery, that an implicic
i right of “privacy” was buried somewhere in the text of the
Fourteenth Amendment, and in other places in the Constitu-
§ tion. The Griswold case talked about the sacredness of mar-
riage, and the possibility that the police could invade its
 sacred “precincts,” looking for evidence of contraception. But
| later cases made it clear that marriage was not the essential
| point; personal choices about sex and lifestyle were not a
privilege only married people were allowed to enjoy. The cli-
max of the line of privacy cases came in 1973, in the case of
Roe v. Wade™
The issue in the case was abortion. “Jane Roe” (a pseu-
donym for a woman named Norma McCorvey) challenged
+ Texas’s law, which was extremely restrictive; there was an-
- other challenge, to a somewhat more liberal law from Geor-
gia. In the background, of course, was the so-called sexual
revolution; and a vibrant and militant women’s movement. Il-
£ legal abortions were common in many parts of the country;
. and they often had tragic outcomes. But there was also a
-i' larger issue at stake: in her argument before the Supreme
f  Court, Sarah Weddington announced that “one of th.e‘pur-
I’ poses of the Constitution was to guarantee to t_he individual
L the right to determine the course of their own lives.”s
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Of course, this was not the “legal” issue; nor is it literally
true, as a matter of history, that this is what the Constitation
was about. But this is how the constitutional system had come
to be understood by miilions of people; and it was the issue
that haunted the case, and that led to the 7-2 decision. In
essence, the case held that a woman had a constitutional right
to have an abortion; to decide to carry a child or not to—at
least in the early months of her pregnancy.

The case, of course, has been controversial since the day
it was issued by the Supreme Court Justice Blackmun,
who wrote the majority opinion, almost certainly thought he
was crafting a compromise—between women’s groups who
wanted an absolute right to abortion, up to the moment of
birth; and those who considered abortion murder, to be
banned in all events. Under Roe 1. Wade, the absolute right was
confined to the first trimester of pregnancy; in the second
trimester, the states were allowed to regulate abortion, and in
the third trimester (presumably) it could be banned alto-
gether.

No doubt the Court expected controversy. Probably they
also expected the furor to die down after a while. Brown v
Board of Education was even more revolutionary, and created
even more of an uproar—to the point of bloodshed; but by
the 1970s thar uproar had abared, and the case had become sa-
cred, untouchable. Roe v. Wade has had a very different fate.
Abortion, after all, was also a religrour issue. It remains an arti-
cle of faith for millions thac abortion is murder; and thar,
therefore, Roe v. Wade is an utter abomination. The Republi-
can party, at one point, declared it to be party policy to get rid
of the decision. Congress—and the courts—chipped away at
the holding. Federal funding for abortions? No, according to
the so-called Hyde Amendment, which barred federal Medic-
aid funds for abortions, except to save the life of the mother,
or in cases of incest or rape. The Supreme Court upheld the

I
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Hyde Amendment, in 1980.4 The Supreme Court, in a more
conservative mood, began to show grave doubts about its own
handiwork. At one point, the case seemed doomed to be over-
ruled; and it was saved by the narrowest of margins.#’ In 2002
the decision seems secure—for the moment; but two or so ap-
pointments of “right-to-lifers” to the highest court might
mean the end for this embattled decision.

The court talks about the right to “privacy,” but this is a
rather odd use of the word. The older use of the term, “right
of privacy,” had quite a different meaning. If a company, for
example, used my picture in an ad, without my permission,
that would violate my right to privacy. But the constitutional
right to privacy is not a right to anonymity, to “privacy” in this
sense. It is, in some ways, the opposite—or can be. It is the
right to make life choices, about sex, marriage, and intimat.e
affairs, without government interference or disapproval. It is
related, in other words, to the reform of laws about victimless
crimes. It is a product, in part at least, of the so-called sexual
revolution.

Roe v. Wade was a kind of high-water mark. The Supreme
Court seemed unwilling to take further steps in the direction
of expanding the right to other life choices. In Bowers v. Hard-
wick (1986),% the Court considered a Georgia statute that
made sodomy a crime—a statute that had analogs in about
half the states. The defendant was a gay man, caught in the
act. He fought the case all the way up to the Supreme Court.
The Supreme Court upheld the statute—by a narrow 5—.4
margin. Under the Georgia law, it was a crime to commit
“any sexual act involving the sex organs of one person and
the mouth or anus of another.” This law applied to both gay
and seraight sex. The court, however, ignored this fact, and
insisted there was no “right of privacy” for “homosexual

sodomy.” .
In the last decades of the twentieth century, the Supreme
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Court, and the federal courts in general, became more cau-
tious about creating new rights and extending the reach of
old ones. Twelve years of conservative presidents put a defi-
nite stamp on the federal judiciary. This led liberal interest
groups 10 turn more attention to state courts. In some cases,
this technique was brilliantly effective. The Supreme Court
of Kenrucky, in 1993, struck down the Kentucky law against
“deviate sexual intercourse.™ The defendant in the case,
Jeftrey Wasson, had the bad luck to proposition a man in a
parking lot who turned out to be an undercover officer.
The Kentucky court found the saze right of privacy broader
than the federal right. And, rather ironically, in 1998, the
Georgia Supreme Court voided the very same sodomy stat-
ute that the Supreme Court had upheld in Bowers v. Hard-
wick> Though it passed the test of the federal Constitution, it
fell afoul of the Georgia constitution—at least according to
the Georgia Supreme Courrt, which, after all, has the final
word on this particular subject.

On the whole, however, despite some backing and filling,
most of the decisions of the Warren Court have stood the
test of time. Warren Burger replaced Earl Warren; President
Richard Nixon chose Burger specifically with the notion of
tilting the Supreme Court to the right. Nixon also had the
chance to put other conservatives on the Court, He was, in the
main, successful; and President Carter, the next Democratic
president, was one of the few presidents who had no vacan-
cies on the Court to fill. Then came twelve years of conser-
vative hegemony. Still, it was the Burger Court that decided
Roe v. Wade; and Burger himself was part of the majority in
that case. The Rehnquist Court was even more conservative
than the Burger Court; and few justices have been as conser-
vative as Rehnquist himself, Antonin Scalia, and Clarence
Thomas. Nonetheless, at the end of the twentieth century, the

Law in America - 157

work of the Warren Court remained standing, bloody but es-
sentially unbowed.

“Conservative” and “liberal,” after all, are relative terms.
Few justices have been as “conservative” as Clarence Thomas,
but Clarence Thomas is black; and black and white conserva-
tives alike are more liberal on some issues (race is one of
them) than even the most liberal judges of the nineteenth
century were. Thomas is, moreover, a black man married to a
white woman—and this would have made both of them
felons in the south 2 generation or so ago. The conservatives
would like to turn some power back to the states, and reduce
the size of government. But what they can accomplish is
strictly limited. Humpty-Dumpty cannot be put together
again. The welfare-regulatory state is the product of pro-
found social forces; it is a genie that cannot be wished back
into its bottle.
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